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Department of Legal Policy, Higher Judicial Institute, Imam
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E-mail: dr.turkiyahya@gmail.com

Abstract:

This research addresses a topic worthy of study in the context
of companies, pertaining to the forms and rulings of the in-kind
contribution provided by a partner to constitute their share in the
company’s capital. The capital in a company contract represents
one of the pillars of the contract—referred to as the “subject
matter” (al-mahall) in Islamic jurisprudential terminology—
without which contracts cannot be concluded or deemed valid
from a jurisprudential perspective. It is also one of the specific
objective elements of the company contract in law, expressed as
the “element of providing shares.” Since the company’s capital
forms the foundation upon which the company is built, and by
virtue of which numerous rights and obligations among the
partners are determined, including their respective portions in the
company, profits, and other matters, researching the capital and its
rulings in Islamic jurisprudence and the legal system is among the
important topics that require careful attention and thorough
examination.

Given that the capital consists of the shares contributed by the
partners upon the establishment of the company, these shares
provided by the partners may be monetary or in-kind, representing
real estate, movable property, intellectual rights, or other assets.

Furthermore, the in-kind contribution provided by a partner in
the company has been a subject of disagreement among scholars
regarding its legal ruling under Sharia, as well as the rulings
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arising from it concerning liability, growth, damage, and other
matters, depending on its forms and its classification in
jurisprudence and the legal system. In scholarly and practical
realities, several research problems have emerged in cases where
the contributions provided by the partners—or some of them—are
in-kind shares. There are specific issues and rulings pertaining to
in-kind shares in companies that do not apply to monetary shares,
necessitating their investigation and discussion of their
jurisprudential and regulatory challenges.

Therefore, this research examines the forms of providing an
in-kind contribution by the partner, the conditions for the
company’s ownership of it or its benefits, the ruling thereon, and
its classification in jurisprudence and the legal system according
to the form of the in-kind contribution and the partner’s provision
of it. It also addresses the research problems related to in-kind
contributions, their forms, classifications, and rulings in
jurisprudence and the legal system, across three sections. I ask
Allah for assistance and success.

Keywords: Shares, In-Kind, Companies.
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References:

* 'lirwa' alghalil fi takhrij 'ahadith manar alsabil, lilmahdath
alshaykh muhamad nasir aldiyn al'albaniu, alnaashiri: almaktab
al'iislamii, altabeat althaaniat sanatan 1405hi - 1985m.

» 'asnaa almatalib sharh rawd altaalibi, lilqadi 'abi yahyaa zakaria
bin muhamad al'ansari alshaafieii, alnaashir: dar alkutub aleilmiat -
bayrut, altabeat al'uwlaa sanatan 1422hi - 200 1m.

o aliishraf ealaa madhahib aleulama'i, almualafi: 'abu bakr
muhamad bin ‘iibrahim bin almundhir alniysaburii (t 319h),
almuhaqiqi: saghir 'ahmad al'ansari 'abu hamad, alnaashir:
maktabat makat althaqafiati, ras alkhaymat - aliimarat alearabiat
almutahidatu, altabeata: al'uwlaa, 1425h - 2004 m

« al'iignae litalab alaintifaeu, lisharaf aldiyn musaa bin 'ahmad bin
musaa alhajaawi almaqdisii alhanbali, tahqiga: alduktur eabd allah
bin eabd almuhsin alturki bialtacawun mae markaz albuhuth
waldirasat alearabiat wal'iislamiat bidar hijar, tawziei: wizarat
alshuwuwn aliislamiat wal'awqaf bialmamlakat alearabiat
alsaeudiati, altabeat althaaniat sanatan 1419h - 1998 m.

 aliinsaf fi maerifat alraajih min alkhilafi, lieala' aldiyn 'abi
alhusayn eali bin sulayman bin 'ahmad almirdawi, mae alsharh
alkabiri, lishams aldiyn 'abi alfaraj eabd alrahman bin muhamad
bin 'ahmad bin qudamat almaqdisi, tahqiqi: alduktur eabd allah bin
eabd almuhsin alturki, tawziea: wizarat alshuwuwn al'lislamiat
wal'awqaf bialmamlakat alearabiat alsueudiati, tabeat sanat 1419hi
- 1998m

» albahr alraayiq sharh kanz aldagayiqi, lizayn aldiyn bin 'iibrahim
bin muhamad alhanafii, alshahir bi"abin nijim", tahqiqu: 'ahmad
ezzw einayat aldimashqi, alnaashir: dar 'ithya' alturath alearabii -
bayrut, altabeat al'uwlaa sanatan 1422h - 2002m

* badayie alsanayie fi tartib alsharayiei, lieala' aldiyn 'abi bakr bin
sueud alkasanii alhanafii, tahqiqu: muhamad eadnan bin yasin
darwish, alnaashir: dar ‘iihya' alturath alearabii wamuasasat
altaarikh alearabii - bayrut.

 bidayat almujtahid wanihayat almugqtasid, lilqadi 'abi alwalid
muhamad bin 'ahmad bin rushd "alhafid", tahqiqu: muhamad subhi
hasan halaaq, alnaashir: maktabat aibn taymiat - alqahirati, tawziei:
maktabat aleilm bijidatin, altabeat al'uwlaa sanat 1415h
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* taj alearus min jawahir algamusa, li'abi alfayd muhamad bin
muhamad bin eabd alrazaaq alhusayni alzubaydi, tahqiq majmueat
min almuhagqiqina, alnaashir: dar alhidayati.

« tabiin alhaqayiq sharh kanz aldaqayiqi, lifakhr aldiyn euthman
bin ealii alziylei alhanafii, altabeat althaaniati, alnaashir: dar
alkitaab al'iislamii.

 tuhifat almuhtaj ‘iilaa 'adilat alminhaj (elaa tartib alminhaj
lilnawawii), almualafi: abn almulaqin siraj aldiyn 'abu hafs eumar
bin ealii bin 'ahmad alshaafieii almisrii (t 804hi), almuhaqiqi: eabd
allah bin sieaf allihyani, alnaashir: dar hira' - makat almukaramati,
altabeatu: al'uwlaa, 1406hi.

« altashil fi alfigh ealaa madhhab aliimam 'ahmad bin hanbal,
almualafi: wahdat albahth aleilmii bi'iidarat aliifta' (alkuayti),
alnaashir: ‘'iidarat alfifta’ biwizarat al'awgaf walshuyuwn
al'iislamiat bidawlat alkuayti, altabeati: al'uwlaa, 1439 - 1445 hu .
» altaerifati, lieali bin muhamad alsayid alsharif aljirjani, tahqiqu:
muhamad sidiyq almunshawi, alnaashir: dar alfadilat - alqahirati.

» taqyim alhisas aleayniat fi sharikat almusahamati, talifu: ziad bin
nasir almudaraei, dar alnashra: dar alkitaab aljamieii alrayadi,
altabeat al'uwlaa 2017m.

* hashiat aldasuqi ealaa alsharh alkabiri, lishams aldiyn muhamad
bin 'ahmad bin earfat aldisuqii almaliki, alnaashir: dar ‘ithya'
alkutub alearabiati.

* alhawy alkabir fi figh madhhab al'iimam alshaafieii wahu sharh
mukhtasar almuzni, almualafu: 'abu alhasan eali bin muhamad bin
muhamad bin habib albasari albaghdadii, alshahir bialmawardi (t
450h), almuhaqiqi: alshaykh eali muhamad mueawad - alshaykh
eadil 'ahmad eabd almawjud, alnaashir: dar alkutub aleilmiati,
bayrut - lubnan, altabeata: al'uwlaa, 1419 ha -1999 m

» daqayiq 'uwli alnahaa lisharh almuntahaa, almaeruf bi"sharh
muntahaa al'iradat", limansur bin yunis bin 'lidris albuhutii
alhanbali, alnaashir: ealam alkutab.

« aldhakhirati, lishihab aldiyn 'ahmad bin '1idris alquraafii almaliki,
tahqiqu: alduktur muhamad haji, alnaashir: dar algharb al'iislamii -
bayrut, altabeat al'uwlaa sanat 1994m.
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e rad almuhtar ealaa aldur almukhtar - "hashiat aibn eabdin",
lilshaykh muhamad 'amin bin eumar bin eabd aleaziz alhanafii,
alshahir bi"abin eabdin", tahqiqu: eabd almajid taemuh halbi,
alnaashir: dar almaerifat - bayrut, altabeat al'uwlaa sanat 1420hi -
2000ma.hashiat alkharshi ealaa mukhtasar sayidi khalil,
limuhamad bin eabd allah bin eali alkharshi almaliki, alnaashir: dar
alkutub aleilmiat - bayrut, altabeat al'uwlaa sanat 1417hi - 1997m.
» sharah alzarqaniu ealaa mukhtasar sayidi khalil, lieabd albaqi bin
yusif bin ‘'ahmad bin muhamad alzarqani almisrii almaliki,
alnaashir: dar alkutub aleilmiat - bayrut, altabeat al'uwlaa sanatan
1422hi - 2002m.

» alsharikat fi alsharieat al'iislamiati, lilduktur eabd aleaziz
alkhayaati, alnaashir: muasasat alrisalat - bayrut, altabeat alraabieat
1414hi - 1994m.

« alsharikat fi alfigh al‘iislamii, lil'ustadh eali alkhafif, alnaashir:
dar alnahdat alearabiat - alqahiratu.

 sharikat almusahamat fi alnizam alsaeudii, lilduktur salih bin
zabin almarzuqi albagmi, matabie alsafa - makat almukaramatu,
tabeat sanat 1406h.

* algharar albahiat fi sharh manzumat albahjat alwardiati, lilgadi
'abi yahyaa zakaria bin muhamad al'ansari alshaafieii, alnaashir:
dar alkutub aleilmiat - bayrut, altabeat al'uwlaa sanat 1418hi -
1997m.

» alfigh aliislamii wa'adlatuhu, lilduktur wahbat alzuhayli,
alnaashir: dar alfikri.

« alfawakih aldawaniu ealaa risalat abn 'abi zayd alqgayrawani,
li'ahmad bin ghunaym bin salim bin mahana alnafrawii almaliki,
alnaashir: dar alfikri, tabeat sanatan 1415hi - 1995m.

 alganun altijarii alsaeudii, lilduktur muhamad hasan aljabra,
alnaashir: aldaar alwataniat aljadidat - alkhabaru, altabeat
althaaniat sanat 1414h - 1994m.

 gawaeid alfigah, almualafi: muhamad eamim al'ithsan
almujadadiu albarikati, alnaashiru: alsadaf kratshi, altabeatu:
al'uwlaa, 1407 - 1986.

» algawaeid alnuwraniatu, lishaykh al'iislam 'ahmad bin eabd
alhalim bin eabd alsalam "abin taymiatan", tahqiqi: alduktur
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'ahmad bin muhamad alkhalil, alnaashir: dar abn aljawzi, altabeat
al'uwlaa 1422h.

» alkafi, limuafaq aldiyn 'abi muhamad eabd allh bin 'ahmad bin
muhamad bin qudamat almaqdisii alhanbali, tahqiqu: alduktur eabd
alllh bin eabd almuhsin alturki bialtacawun mae markaz albuhuth
waldirasat alearabiat wal'iislamiat bidar hijir, alnaashir: dar hijar,
altabeat al'uwlaa sanat 1417hi - 1997m.

« alkafi fi figh 'ahl almadinati, almualafu: 'abu eumar yusif bin eabd
allh bin muhamad bin eabd albiri bin easim alnamrii alqurtibii (t
463hi), almuhagaqi: muhamad muhamad ‘'vhayid wald madik
almuritani, alnaashir: maktabat alriyad alhadithati, alrayada,
almamlakat alearabiat alsaeudiati, altabeati: althaaniati,
1400hi/1980m

» kshaf alginae ean al'iignaei, limansur bin yunis bin ‘iidris
albuhutii alhanbalii, alnaashir: wizarat aleadl fi almamlakat
alearabiat alsaeudiati, altabeat al'uwlaa sanat 1427h - 2006m.

* lisan alearabi, li'abi alfadl jamal aldiyn muhamad bin makram bin
manzur al'afriqiu almisriu, alnaashir: dar almaearif - masri,
wakadhalika: dar sadir - bayrut, altabeat al'uwlaa.

* almabsuta, lishams al'ayimat 'abi bakr muhamad bin 'ahmad bin
'abi sahl alsarukhsii alhanafii, alnaashir: dar 'ithya' alturath alearabii
- bayrut, altabeat al'uwlaa sanat 1422hi - 2002m.

 majalat majmae alfigh al'iislamii altaabie limunazamat almutamar
al'iislamii bijidatin, tasdur ean munazamat almutamar alaslamii
bijidat wamanshurat ealaa alantirnti.

» majmue fatawaa shaykh al'iislam abn taymiata, jame watartiba:
alshaykh eabd alrahman bin muhamad bin gasim waibnuh
muhamad, tabeat majmae almalik fahd litibaeat almushaf alsharifi,
eam 1416hi - 1995m, tawziei: wizarat alshuwuwn al'lislamiat
wal'awqaf bialmamlakat alearabiat alsaeudiati.

« almuhalaa sharh almyjlla, li'abi muhamad eali bin 'ahmad bin saeid
bin hazam al'andalsi, alnaashir: dar ‘ithya' alturath alearabii
wamuasasat altaarikh alearabii - bayrut, altabeat althaaniat sanatan
1422hi - 200 1m.

 mukhtar alsahahi, lizayn aldiyn 'abu eabd allah muhamad bin 'abi
bakr bin eabd algadir alhanafii alraazi almuhaqgaqa: yusif alshaykh
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muhamad, alnaashir: almaktabat aleasriat - aldaar alnamudhajiatu,
bayrut - sayda, altabeata: alkhamisati, 1420h / 1999m

» mukhtasar khalil, almualafa: khalil bin 'iishaq bin musaa, dia'
aldiyn aljundii almaliki almisrii (t 776hi), almuhaqiqi: 'ahmad jad,
alnaashir:  dar  alhadith/alqahirati,  altabeatu:  al'uwlaa,
1426hi/2005malmukhasasu, almualafu: 'abu alhasan eali bin
ismaeil bin sayidah almursi (t 458h), almuhaqiqi: khalil iibrahum
jafal, alnaashir: dar ‘ithya' alturath alearabii - bayrut altabeata:
al'uwlaa, 1417h 1996m (3/448).

» almudawanatu, lil'limam 'abi eabd allh malik bin 'anas al'asbihi,
alnaashir: dar alkutub aleilmiati, altabeat al'uwlaa, sanat 1415hi -
1995m.

» almisbah almunir fi gharayb alsharh alkabiri, li'abi aleabaas
'ahmad bin muhamad bin ealii alfiuwmii almiqri alshaafieii,
alnaashiri: almaktabat aleilmiat - bayrut.

» almutalae ealaa 'alfaz almuqganaei, almualafi: shams aldiyn
muhamad bin 'abi alfath bin 'abi alfadl albaeli, almuhaqaqa:
mahmud al'arnawuwt wayasin mahmud alkhatib, alnaashir:
maktabat alsawadi liltawziei, altabeati: altabeat al'uwlaa 1423 hi -
2003 mi.

« almatalae ealaa daqayiq zad almustaqnae (3/57), lilduktur eabd
alkarim bin muhamad allaahimi, alnaashir: dar kunuz 'ishbilya
lilnashr waltawziei, alriyad - almamlakat alearabiat alsaeudiati,
altabeati: al'uwlaa, 1429 hi - 2008 mi.

» almueamalat almaliat 'asalat wamueasara (17/411), almualafi:
dibyan bin muhamad aldibyan, taqdim 'ashab almaeali: d eabd alllh
bin eabd almuhsin alturki, w du. salih bin eabd allh bin humidi,
walshaykh muhamad bin nasir aleabudi, walshaykh salih bin eabd
aleaziz al alshaykhi, alnaashir: (bdun nashir), altabeatu:
althaaniatu, 1432 hi.

* muejam almustalahat aliaqtisadiat fi lughat alfuqaha'i, lilduktur
nazih hamadi, almaehad alealamiu lilfikr al‘iislamii - firjinya,
altabeat al'uwlaa sanat 1414h - 1993m.

* muejam almustalahat wal'alfaz alfighiati, lilduktur mahmud bin
eabd alrahman eabd almunaeam, alnaashir: dar alfadilat -
alqahirati.
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* muejam magayis allughati, li'abi alhusayn 'ahmad bin faris bin
zakaria, tahqiqu: eabd alsalam muhamad harun, alnaashir: dar
alfikri, tabeat sanatan 1399hi - 1979m.

* almighni, limuafaq aldiyn 'abi muhamad eabd allh bin 'ahmad bin
muhamad bin qudamat almaqdisii alhanbali, tahqiqu: alduktur eabd
alllh bin eabd almuhsin alturki walduktur eabd alfataah muhamad
alhalu, alnaashir: dar ealam alkutub - alrayad, altabeat althaalithat
sanatan 1417hi - 1997m.

» mighni almuhtaj 'iilaa maerifat maeani 'alfaz alminhayji, lilshaykh
shams aldiyn muhamad bin alkhatib alshirbini, aietanaa bihi:
muhamad khalil eitani, alnaashir: dar almaerifat - bayrut, altabeat
al'uwlaa sanat 1418hi - 1997m.

* muntahaa al'iiradat fi jame almuqanae mae altanqih waziadati,
litaqi aldiyn muhamad bin 'ahmad alfutuhi alhanbali almaeruf
bi"abn alnajar", tahqiqu: alduktur eabd allah bin eabd almuhsin
alturki, alnaashir: dar alrisalat - bayrut, altabeat al'uwlaa sanat
141%h - 1999m.

» manah aljalil sharh muhtasir khalil, li'abi eabd allh muhamad bin
'ahmad almaliki almaeruf bi"alshaykh ealish", alnaashir: dar alfikri,
tabeat sanatan 1409h

» minhaj altaalibina, li'abi zakaria muhyi aldiyn yahyaa bin sharaf
alnawawiu aldimashqiu alshaafieayi, tahqiqu: alduktur 'ahmad bin
eabd aleaziz alhadaadi, alnaashir: dar albashayir al'‘iislamiati,
altabeat al'uwlaa sanat 1421hi - 2000m.

» mawahib aljalil sharh mukhtasar khalil, li'abi eabd allh muhamad
bin muhamad bin eabd alrahman alraeinii almalikiu almaeruf
b"alhttab", alnaashir: dar ealam alkatub, tabeat khasat sanat 1423hi
-2003m.

» musueat figh almueamalati, majmueat min almualifina.

* nizam alsharikat alsaadir bialmarsum almalakii ragm (m/132),
watarikh 1/12/1443hi almuafiq 30/6/2022m.

* nizam almueamalat almadaniat alsaadir bialmarsum almalakii
ragm (m/191) watarikh 29/11/1444hi almuafiq 18/6/2023m.
 nihayat almuhtaj ‘illaa sharh ‘'alfaz alminhaji, lishams aldiyn
muhamad bin 'ahmad alramlii almasrii alshahir bialshaafieayi
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alsaghiri, alnaashir: dar alfikri, altabeat al'akhirat sanat 1404hi -
1984m.

* nil al'awtar min 'asrar muntaqaa al'akhbari, limuhamad bin eali
bin muhamad alshuwkani, alnaashir: dar alwaraaq wadar aibn
hazam - bayrut, altabeat al'uwlaa sanat 1421hi - 2000m.

» alhidayat fi sharh bidayat almubtadi, almualafi: burhan aldiyn
'abu alhasan eali bin 'abi bakr bin eabd aljalil alrishdanii
almirghinani, (t 593 ha), aietanaa bitashihihi: talal yusif, alnaashir:
dar ahya' alturath alearabi, bayrut - lubnan, altabeata: al'uwlaa,
1425 hi - 2004m alwajiz fi alnizam altijarii alsaeudii, lilduktur
saeid yahyaa, alnaashir: almaktab alearabia alhadith -
alaskandariat, altabeat alsaabieat sanatan 2004 m.
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