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Abstract:

Research Importance:

How to fight tax planning strategies used by multinational
enterprises that exploit gaps and mismatches in tax rules to
avold paying tax based on Multilateral Instrument,
MLI Convention to preserve the role of bilateral income tax
agreements in eliminating double taxation worldwide Base Erosion
and Profit Shifting (BEPS) through The Adoption of Organization
for Economic Co-operation and Development (OECD) in
collaboration with the G20 countries.

Research Objective:

The abuse of tax treaties is an important source of base erosion
and profit shifting (BEPS). The MLI helps the fight against BEPS
by implementing the tax treaty-related measures developed
through the BEPS Project in existing tax treaties in a synchronized
and efficient manner. These measures prevent treaty abuse,
improve dispute resolution, prevent the artificial avoidance of
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permanent establishment status and neutralize the effects of hybrid
mismatch arrangements.
Research Problem:

Tax planning strategies used by multinational enterprises that
exploit gaps and mismatches in tax rules to avoid paying tax
(BEPS).

BEPS refers to tax planning strategies that exploit gaps and
mismatches in tax rules to artificially shift profits to low or no-tax
locations where there is little or no economic activity or to erode
tax bases through deductible payments such as interest or
royalties. Although some of the schemes used are illegal, most are
not. This undermines the fairness and integrity of tax systems
because businesses that operate across borders can use BEPS to
gain a competitive advantage over enterprises that operate at a
domestic level. Moreover, when taxpayers see multinational
corporations legally avoiding income tax, it undermines voluntary
compliance by all taxpayers.

Keywords: Base FErosion And Profit Shifting; Multilateral
Convention; Tax Treaty; Organization For Economic Co-Operation
And Development; G20 Countries.
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Introduction:

Base Erosion and Profit Shifting (BEPS) refers to strategies
employed by multinational corporations to shift profits from high-
tax jurisdictions to low-tax or no-tax jurisdictions, thereby eroding
the tax base of countries. This practice can significantly impact
national economies, leading to reduced tax revenues, increased
inequality, and weakened public services.

As countries strive to protect their tax bases, BEPS poses
challenges for policymakers, who must balance attracting foreign
investment with ensuring fair tax contributions. The OECD's
BEPS Action Plan seeks to address these issues by providing
guidelines to combat tax avoidance, promoting transparency, and
encouraging cooperation among nations.

The economic consequences of BEPS can be profound,
particularly for developing countries that rely heavily on tax
revenue for public goods and infrastructure. By curbing BEPS,
countries aim to create a more equitable tax system that supports
sustainable economic growth.

Base Erosion and Profit Shifting (BEPS) is discovered through a
combination of methods, including:

1. Data Analysis and Reporting: Governments and tax authorities
analyze financial data from multinational corporations, often using
reports mandated by regulations such as the OECD's Country-by-
Country Reporting (CbCR). These reports provide detailed
information on a company's global operations, revenues, and taxes
paid in each jurisdiction.

2. Transfer Pricing Audits: Tax authorities conduct audits
focusing on transfer pricing practices, which involve setting prices
for transactions between related entities in different countries.
Discrepancies in pricing can indicate profit shifting.
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3. Intelligence Sharing: Increased cooperation among countries
through frameworks like the OECD facilitates the sharing of
information and best practices. This helps identify patterns of tax
avoidance across jurisdictions.

4. Public Disclosure: Some jurisdictions require companies to
publicly disclose their tax strategies and contributions, making it
easier for stakeholders to spot unusual patterns or aggressive tax
planning.

5. Whistleblower Reports: Individuals with insider knowledge
may report suspicious activities, prompting investigations into
potential BEPS strategies.

6. Research and Analysis: Academic and non-governmental
organizations conduct studies to highlight trends in corporate tax
practices and the effects of BEPS, bringing attention to the issue.
These methods collectively help tax authorities identify and
address BEPS activities, promoting fairer taxation practices.

Base Erosion and Profit Shifting (BEPS) presents several

significant problems and issues for countries:

1. Reduced Tax Revenue: BEPS strategies enable multinational
corporations to shift profits to low-tax jurisdictions, resulting in
substantial losses in tax revenue for higher-tax countries. This can
impact public services, infrastructure, and social programs.

2. Increased Inequality: The erosion of tax bases often
disproportionately affects low- and middle-income countries,
which may rely heavily on corporate taxes. This can exacerbate
income inequality and limit resources for essential services.

3. Distorted Competition: BEPS creates an uneven playing field
where smaller businesses or domestic firms that cannot engage in
aggressive tax planning face higher effective tax rates, leading to
market distortions.
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4. Complex Regulatory Environment: Countries may implement
complex tax rules and regulations in response to BEPS, increasing
compliance costs for businesses and complicating the tax
landscape.

5. Tax Avoidance Perception: The prevalence of BEPS can
undermine public trust in the tax system, leading to increased
scrutiny and calls for reform. This can also create reputational
risks for companies engaged in such practices.

6. Resource Allocation: Governments may need to allocate more
resources to tax administration and enforcement to combat BEPS,
diverting funds from other critical areas.

7. International Tensions: Competition for attracting foreign
mvestment can lead to tax wars, where countries lower rates
unsustainably, further eroding their tax bases and potentially
leading to trade disputes.

8. Legislative Challenges: Countries often struggle to coordinate
tax policies internationally to effectively tackle BEPS, leading to
gaps in regulations and enforcement.

These issues highlight the urgent need for international
cooperation and comprehensive strategies to address BEPS
effectively.

Chapter 1 — Base Erosion and profit shifting
Introduction about base erosion and profit shifting:

Base erosion and profit shifting (BEPS) is a term used to describe
a range of tax planning strategies used by multinational
corporations (MNCs) to minimize their tax liabilities in various
jurisdictions around the world. The strategies involve shifting
profits to low-tax jurisdictions, while minimizing taxable income
in high-tax jurisdictions, resulting in a reduction of the overall tax
burden.
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Base erosion and profit shifting refers to the tax planning
strategies that are used by the multinational companies to exploit
gaps and differences between tax rules of different jurisdictions, in
other meaning base erosion and profit shifting (BEPS) refers to
tax planning strategies that exploit gaps and mismatches in tax
rules to artificially shift profits to low or no-tax locations where
there is little or no economic activity or to erode tax bases through
deductible payments such as interest or royalties.

BEPS has become a growing concern for governments and
policymakers in recent years, as the loss of tax revenue from
MNCs has a significant impact on public finances, particularly in
developing countries. The Organization for Economic Co-
operation and Development (OECD) estimates that countries
around the world lose up to $240 billion in tax revenue each year

due to BEPS'.

To address this issue, the OECD, in collaboration with the G20
countries, launched a comprehensive BEPS action plan in 2013,
which includes 15 specific actions aimed at closing tax loopholes
and improving transparency in international tax matters. The
BEPS initiative has been widely adopted by countries around the
world, with over 135 countries and jurisdictions participating in
the BEPS projectz.

The illegal practices exploit ambiguity from the interaction of
different tax rules and double Tax Treaties (DTSs). These base
erosion and profit shifting avoidance strategies enable
multinational corporations MNCs to minimize their tax burden,
eroding government revenue bases by strategically transferring
profits.

1 https://www.oecd.org/en/topics/policy-issues/base-erosion-and-profit-
shifting-beps.html
2 https://www.idos-research.de/uploads/media/DP_18.2017.pdf
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BEPS schemes lead to “double non-taxation” outcomes when
income is not taxed at all or at minimal rates failing to reflect the
firm’s economic reality at the jurisdictional site of created value',
The BEPS actions cover a wide range of issues, including transfer
pricing, permanent establishment rules, hybrid mismatches,
controlled foreign company rules, and dispute resolution. The goal
of the BEPS initiative is to ensure that MNCs pay their fair share
of taxes, in a transparent and consistent manner, and to prevent the
erosion of the tax base in high-tax jurisdictions.

What is Base Erosion?

Base erosion refers to a tax planning strategy used by

multinational corporations (MNCs) to reduce their tax liabilities
by shifting profits from high-tax jurisdictions to low-tax
jurisdictions. The term "base erosion" refers to the erosion or
reduction of the tax base in the high-tax jurisdiction, as a result of
the MNCs' activities in the low-tax jurisdictionz.

Base erosion is the use of financial plans, measures and tax
planning to reduce the size of the company’s profits that are
taxable in a country. It is often achieved by structuring income to
have more favourable tax treatment or by finding ways to write
off certain expenditure against taxable income. This has the effect
of reducing a company’s tax bill below what it should be expected
to pay.

The result of base erosion is a reduction in the amount of tax
revenue that high-tax jurisdictions are able to collect from MNCs.

1 Base Erosion and Profit Shifting: The New Framework of International
Taxation, October 2020Journal of Business Management and Information
Systems

2 OECD Policy Brief — “Taxing Multinational Enterprises: Base Erosion and
Profit Shifting (BEPS)”, available at http://www.oecd.org/ctp/policy-brief-
beps-2015.pdf
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This has a significant impact on public finances, particularly in
developing countries, where the loss of tax revenue can have a
serious impact on government budgets and social programs.1

What is profit shifting?

Profit shifting is a tax planning strategy used by multinational

corporations (MNCs) to shift profits from high-tax jurisdictions to
low-tax jurisdictions in order to reduce their overall tax liabilities.
This i1s done by taking advantage of differences in tax rules and
rates between countries.

MNCs engage in profit shifting through various tax planning
strategies such as transfer pricing, where related entities within the
same corporate group manipulate the prices of goods and services
to shift profits to low-tax jurisdictions; and the use of tax havens,
which offer favourable tax rates and minimal regulation.

Profit shifting is done by making payments to other companies in
order to move profits from jurisdictions with high-tax to low-tax
regimes. This helps to increase the total profits available to the
shareholders. Often, these intra-group payments (known as
Transfer pricing) take the form of royalties and interest payments,
as these expenses can be deducted from pre-tax profits. Another
advantage of these payment types is that there are some
jurisdictions have lower tax rates on these kinds of income such as
Luxembourg, for example Luxembourg has a very favourable

. . 2
regime on royalty income.

1 Base Erosion and Profit Shifting Article — pwc (pagel) —
https://www.pwc.com/m1/en/media-centre/2019/articles/base-erosion-and-
profit-shifting-beps.pdf

2 https://www.pwc.com/gx/en/services/tax/tax-policy-administration/beps.html
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Effects and impacts of base erosion and profit shifting:

BEPS results in tax not being paid in the jurisdiction where
economic activity occurs — eroding the revenue bases of countries
and undermining the fairness and integrity of their tax systems.
While some of the plans used are illegal, most are not. This
undermines the fairness and integrity of the tax system, as
companies operating across borders can use BEPS to gain a
competitive advantage over companies operating domestically. In
addition, when taxpayers see multinational corporations legally
avoiding income taxes, it undermines the voluntary compliance of

all taxpayers. !

Base Erosion and Profit Shifting (BEPS) will be more profitable
for multinational companies than domestic companies in terms of
competitive advantage. Indeed, the opportunities presented by
base erosion and profit shifting (BEPS) can lead to greater tax

savings with high returns’.

Inefficiency in resource allocation by wrong superficial
investment decisions towards businesses that have low returns
before tax, but have high returns after tax.

Base erosion and profit shifting (BEPS) practices will cause
taxpayers not to comply with their tax obligations when they see
multinational companies evading their tax obligations.

The effects of base erosion and profit shifting (BEPS) can be
significant, particularly for countries that rely heavily on corporate
tax revenue. Some of the main effects of BEPS are:

1 Estimating fiscal effects of base erosion and profit shifting Article (page 4-
9) - UNCTAD

2 OECD, OECD/G20 Inclusive Framework on BEPS Progress report July
2019 — July 2020, at https://www.oecd.org/tax/beps/oecd-g20-inclusive-
framework-on-beps-progress-report-july-2019-july-2020.pdf.
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1. Reduced tax revenues: BEPS results in a reduction of tax
revenues for high-tax jurisdictions, as multinational
corporations (MNCs) shift their profits to low-tax
jurisdictions. This can have a significant impact on public
finances, particularly in developing countries, where the
loss of tax revenue can have a serious impact on
government budgets and social programs.

2. Uneven playing field: BEPS creates an uneven playing field
for businesses, where MNCs with the resources to engage
in tax planning strategies are able to reduce their tax
liabilities, while smaller businesses that cannot engage in
such strategies are at a disadvantage.

3. Undermining tax systems: BEPS undermines the integrity
of national tax systems, as MNCs manipulate tax rules to
their advantage, resulting in an erosion of public trust in the
fairness of the tax system.

4. Distorting economic activity: BEPS can distort economic
activity, as MNCs may prioritize tax considerations over
other factors such as investment and employment
opportunities. This can result in suboptimal allocation of
resources and reduced economic growth.

Who uses these techniques?

Base erosion and profit shifting (BEPS) techniques are typically
used by multinational companies with operations in multiple
countries. These companies may use various strategies to shift
profits to jurisdictions with lower tax rates or to take advantage of
tax loopholes in different countries, resulting in a reduction of
their overall tax liabilities.

Some of the common BEPS techniques used by multinational
companies include transfer pricing manipulation, use of tax
havens, treaty shopping, artificial allocation of risks and capital,
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and the abuse of hybrid entities and instruments. These techniques
are often employed by companies in the technology,
pharmaceutical, and finance industries, among others.

While BEPS techniques are not necessarily illegal, they can be
viewed as unfair and create an uneven playing field for companies
that do pay their fair share of taxes. The BEPS project aims to
address these issues by introducing measures to close loopholes
and increase transparency, making it more difficult for companies
to use BEPS techniques to reduce their tax liabilities'.

There have been several high-profile cases where companies have
been accused of using BEPS techniques. Here are a few examples:

1- Apple: In 2016, the European Union (EU) ordered Apple to
pay €13 billion in back taxes to Ireland, alleging that the
company had received illegal tax benefits from the Irish
government. ? The EU claimed that Apple had used transfer
pricing and other BEPS techniques to shift profits from its
European operations to Ireland, where it had negotiated a
lower tax rate.”

2- Google: In 2019, Google agreed to pay €465 million in
back taxes to France after the country's tax authorities
accused the company of using BEPS techniques to reduce
its tax bill in the country. French authorities claimed that
Google had underreported its revenue in France and

transferred profits to Ireland, where it had a lower tax rate.”

1 The reports, along with summaries and other less technical materials, are on
the Organization for Economic Cooperation and Development (OECD)
website at http://www.oecd.org/tax/beps/beps-actions.htm.

2 Apple using BEPS techniques article - KPMG

3 https://news.bloombergtax.com/daily-tax-report-international/insight-the-
apple-case-where-are-we-now

4 Identification of BEPS rate article (page 2 — 3) — AK journals
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3- Starbucks: In 2015, the European Commission ordered
Starbucks to pay up to €30 million in back taxes to the
Netherlands, alleging that the company had received illegal
tax benefits from the Dutch government. The EU claimed
that Starbucks had used transfer pricing and other BEPS
techniques to shift profits from its European operations to
the Netherlands, where it had negotiated a lower tax rate."

4- Amazon: In 2021, Amazon was accused of using BEPS
techniques to reduce its tax bill in Europe by shifting profits
to Luxembourg, where it had negotiated a lower tax rate.
The company is facing a potential tax bill of up to €1.1
billion in back taxes and penalties from the French tax
authorities.”

What are the techniques used in base erosion and profit
shifting?
e Trademark and technology licensing/transfer pricing:

Manage the group's trademarks, designs, and patents through
an entity that applies a reduced tax rate on intellectual
property, which then charges the group companies royalties for
using the trademarks. Since royalties are often affected by
withholding taxes, it is important to prioritize the intellectual
property company's tax treaty relationship with the countries
where the other corporation companies are located. Along with
an 80% reduction in the usual tax rate on intellectual property
royalties, this is why Luxembourg is so popular as an IP
holding company in Europe;

1 https://www.econstor.eu/bitstream/10419/187428/1/1041095848.pdf
2 Tilburg University Thesis on BEPS by Zoi Vangeli article chapter 2 (page
6-8)
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e Thin capitalization: By setting up subsidiaries with minimal
share capital, groups can use a financing arm to fund the new
company’s operations with debt. This substantial debt
generates interest, which is treated differently in certain
jurisdictions, and can therefore reduce the group's overall tax
bill if structured correctly.

e Hybrid mismatch arrangements: Tax regulations that vary
from country to country can sometimes give rise to unintended
effects such as no double taxation that companies can exploit
to reduce their tax burden. This applies primarily to the
national treatment of certain instruments in such a way that
they are treated in the paying country as tax-deductible debt,
but seen in the receiving country as a tax-exempt dividend;

e Putting assets into entities without substance: Some
countries are adopting preferential tax regimes as a way to
compete with businesses. However, this is only useful if large
companies start to establish themselves in the country; on the
other hand, this form of tax competition simply erodes the tax
base of the country where the activity takes place. Existing
rules often allow for business owners to set up paper
companies to take advantage of preferential regimes such as
patent boxes or Luxembourg’s 80% IP holding tax education.

Actions _done by the Organization for Economic Cooperation

and Development (OECD) to address base erosion and profit
shifting:

The Organization for Economic Cooperation and Development
(OECD) together with the G20 created the BEPS actions plan for

the concerns of many countries due to the problem of reducing

state revenue from taxes due to aggressive tax planning carried out



( A A ) Impact of the Implementation of Multilateral Convention on Tax Treaty on Base Erosion and Profit Shifting (BEPS)

by multinational companies and the BEPS actions plan discusses 4
main principles:

a) Build a corporate income tax internationally consistent by
neutralizing the effect and the impact of different tax rates,
strengthening and improving the regulatory supervision of
the foreign companies, reducing the tax revenue reductions
and fighting adverse tax practices. !

b) Increasing the advantages of the implementation of
international tax standards, such as preventing the abuse of
international tax treaties, avoiding and preventing the
falsification of Permanent Establishment status.

¢) Guaranteeing transparency in line with effort to support and
strengthen legal certainty and predictability.

d) Accelerate the implementation process of the BEPS actions

plan and to take tangible steps.2

Chapter 2 — Multilateral Instrument

MLI Convention
What is the MLI?
The MLI stands for the Multilateral Convention to Implement Tax

Treaty Related Measures to Prevent Base Erosion and Profit
Shifting (the Multilateral Instrument). A group of more than 100
countries and jurisdictions, including all members of the OECD

and the G203, has developed the multilateral instrument to address

1 Tax planning in multinational companies article (page 5) — Eco papers

2 https://www .healyconsultants.com/base-erosion-and-profit-shifting/

3 OECD members are listed at
http://www.oecd.org/about/membersandpartners/. The 35 members include
most countries in Europe, some countries in North America, and Australia,
Japan, The Republic of Korea, New Zealand, Israel, Iceland, Chile, and
Turkey. The G-20 include Argentina, Australia, Brazil, Canada, China,
France, Germany, India, Indonesia, Italy, Japan, The Republic of Korea,
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aggressive tax-reduction measures and structures. The MLI aims
to preserve the role of bilateral income tax agreements in
elimmating double taxation worldwide while countering
opportunities to use treaties to eliminate all taxes or reduce tax
rates to aggressively low levels.

The MLI implements tax treaty related measures to prevent treaty
abuse, i1mprove dispute resolution, prevent avoidance of
permanent establishment status and address other hybrid
mismatch arrangements. The MLI is not a standalone treaty, but
rather modifies existing bilateral tax treaties. Over 1,100 tax
treaties are expected to be modified by the MLI.

MLI does not function in the same way as an amending protocol
to a single existing tax treaty. Instead, the MLI is applied
alongside existing bilateral tax treaties, modifying their
application in order to implement the tax treaty-related BEPS
measures. It also enables countries to go through only one
ratification procedure in their parliament in order to modify their
whole treaty network rather than seek separate ratification of
amendments for each bilateral tax treaty.

The MLI which is a Convention allows for different forms of
flexibility through a system of reservations and notifications of
choices. The MLI provides flexibility for a jurisdiction to
determine which of its double tax agreements it would like to
amend using the MLI. The MLI will apply only to a double tax
agreements that has been specifically listed by all Contracting

Jurisdictions to the double tax agreementsl. Such agreements are

Mexico, Russia, Saudi Arabia, South Africa, Turkey, the United Kingdom,
the United States, and the European Union.

1 International tax rules are discussed in more detail in CRS Report
RL34115, Reform of U.S. International Taxation: Alternatives, by Jane G.
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referred to as “Covered Tax Agreements” (CTAs) in the MLI. A
party to a CTA is referred to as a “Contracting Jurisdiction”.

How does the MLI works?

The Multilateral Instrument (MLI) works by providing a

standardized mechanism for countries to amend their existing
bilateral tax treaties to incorporate measures to prevent Base
Erosion and Profit Shifting (BEPS). The MLI operates on a
"multilateral" basis, meaning that it allows countries to adopt
measures developed by the OECD as part of the BEPS project in a
coordinated and efficient manner.
Under the MLI, countries can choose to adopt a range of measures
to modify their existing tax treaties, including:
1. Inserting anti-abuse provisions to prevent treaty shopping
and other forms of treaty abuse;
2. Strengthening the rules governing the taxation of permanent
establishments;
3. Introducing new provisions to address hybrid mismatch
arrangements;
4. Improving the mutual agreement procedure for resolving
disputes between tax authorities; and
5. Adding other measures to prevent BEPS.
The MLI provides a standardized process for countries to choose
which of these measures they want to adopt, and how they will be
implemented. Countries must first sign the MLI and then submit a
list of their existing tax treaties that they wish to modify using the
MLI. Other countries that have also signed the MLI can then
choose to adopt the same measures for their own tax treaties with
the country in question.

Gravelle, and CRS Report R42624, Moving to a Territorial Income Tax:
Options and Challenges, by Jane G. Gravelle.
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The MLI is designed to operate alongside existing bilateral tax
treaties, rather than replacing them entirely.

The MLI supplements and modifies existing income tax treaties
(though it 1s not a self-standing income tax treaty or an amending
protocol), and it modifies the application of thousands of tax
treaties to eliminate double taxation. In this way, governments do
not need to bilaterally negotiate separate treaties.

The MLI applies to “Covered Tax Agreements” (CTAs). At the
beginning each country specifies which of its bilateral income tax
agreements would be covered by the MLI (i.e., which should be
designated as “CTAs”). Then, each country designates the
provisions of the MLI it will adopt, some provisions are known as
the minimum standards and those provisions must be adopted by
each country, while the others provisions are not mandatory to be
applied. If both parties to a bilateral tax agreement designate it as
such, it becomes a covered tax agreement. This means various
articles of the treaty will be impacted, depending on the countries’
mutual acceptance of, or reservations against, specific MLI
provisions.

Recognizing the complexity of designing a general instrument that
applies to the covered tax agreements and to the specific
provisions included in bilateral tax treaties, the MLI provides
flexibility for Contracting Jurisdictions to implement (parts of) the
MLI based on their needs. Many of the provisions of the MLI
overlap with provisions found in covered tax agreements. Where
the provisions of the MLI conflict with existing provisions
covering the same subject matter, this conflict is addressed
through one or more compatibility clauses which may, for
example, describe the existing provisions which the MLI is
intended to supersede, as well as the effect on covered tax
agreements that do not contain a provision of the same type.
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Scope of MLI Convention:

The scope of the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit
Shifting (MLI) is to modify existing bilateral tax treaties to
incorporate the minimum standards agreed upon in the Base
Erosion and Profit Shifting (BEPS) Project, as well as to allow for
the optional adoption of additional provisions to prevent treaty
abuse. As of March 2023, over 100 countries have signed the MLI
and committed to implementing its provisions in their existing tax
treaties. The MLI covers a wide range of tax treaty provisions,
including those related to permanent establishments, dividends,
interest, royalties, capital gains, and mutual agreement procedures.
Its aim is to address treaty abuse and improve the coherence of the
international tax system.

e Difference in the tax treatment of financial instrument in

more than one jurisdiction (Hybrid Mismatches):

Hybrid mismatches refer to situations where there is a difference
in the tax treatment of a financial instrument or entity in two or
more jurisdictions, leading to either double non-taxation or a tax
deduction without corresponding taxation in another jurisdiction.
Hybrid mismatches can arise due to differences in tax laws
between countries or by taking advantage of the different tax
classifications of entities or instruments in different jurisdictions.

The MLI (Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting)
addresses hybrid mismatches by providing measures to eliminate
the tax benefits arising from such mismatches. These measures
include changes to tax treaties that prevent the exploitation of
differences in tax laws and classifications across jurisdictions. The
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MLI also provides for the exchange of information between tax
authorities to ensure effective implementation of the measures.

The MLI also modifies the rules regarding treaty residency of an
entity that is a resident of more than one jurisdiction.

Transparent entities (optional article): Article 3 refers to
combined mismatches caused by entities such as partnerships that
one or both Contracting Jurisdictions consider to be fully or
partially transparent for tax purposes. For the purposes of Article
3, income received by or through a transparent entity shall be
deemed to be income of a resident of the Contracting Jurisdiction,
to the extent that the income is treated as that of the resident for
purposes of taxation by that Contracting Jurisdiction.

Person residency in more than one contracting jurisdiction
(Dual resident entities) - optional article: Article 4 modifies the
rules for the determining the treaty residency of a person other
than an individual that is a resident of more than one Contracting
Jurisdiction (dual resident entity). Under this provision, treaty
residency of a dual resident entity shall be determined by a mutual
agreement procedure between Contracting Jurisdictions.
Application of methods for elimination of double taxation
(optional article): Article 5 includes three options for Contracting
Jurisdictions for the methods of eliminating double taxation that
will ensure that countries relieve double taxation by crediting
foreign tax against domestic tax rather than by exempting foreign
Income.

e Taxpayer exploits gaps, inconsistencies or ambiguities in

tax treaties to obtain unintended tax benefits (Treaty

Abuse):

The Principal Purposes Test is a new anti-abuse rule based on the

principal purposes of transactions or arrangements and seeks to
modify arrangements put in place with the principal purpose of
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obtaining the benefits of a tax treaty. Under this test, if one of the
principal purposes of a transaction or arrangement is to obtain
treaty benefits, these benefits would be denied unless it is
established that granting the benefits is in accordance with the
purpose of the provisions in the treaty. This approach is similar to
domestic anti-abuse and anti-avoidance rules.

Purpose of a covered tax agreement CTA (mandatory article):
Article 6 contains the proposal described in the Action 6 final
report to change the preamble language of a CTA to ensure
compliance with one of the requirements of the minimum standard
consisting of expressing the common intention to eliminate double
taxation without creating opportunities for non-taxation or
reduced taxation through tax evasion or avoidance, including
through treaty shopping arrangements. Article 6 also includes
optional wording that may be added to the preamble of a CTA
referring to the desire to develop an economic relationship or to
enhance cooperation in tax matters. Article 6 of the MLI applies
“in place of or in the absence of” an existing provision. Article 6
is a provision required to meet a minimum standard and therefore
jurisdictions cannot opt-out of this article, unless they reserve the
right for this article not to apply to its CTAs that already contain

preamble language within the scope of the reservation. !

Prevention of Treaty Abuse (mandatory article): Article 7
contains the provisions to be included in a CTA to prevent treaty
abuse. As concluded in the Action 6 final report, the prevention of
treaty abuse should be addressed in one of the following ways: (1)
a combined approach consisting of a Limitation on Benefits

1 Base Erosion and Profit Shifting key considerations article page (7-10) —
KPMG - https://assets.kpmg.com/content/dam/kpmg/pdf/2015/12/fs-tax-real-
estate-beps-whitepaper-v5-web.pdf
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(LOB) provision and a principal purpose test (PPT); (i) a PPT
alone; or (111) a LOB provision, supplemented by specific rules
targeting conduit financing arrangements. With respect to the
LOB provision, the Action 6 final report provided for the option
of including a detailed or a simplified version. Given that a PPT is
the only way that a Contracting Jurisdiction can satisfy the
minimum standard on its own, it is presented as the default option
in Article 7. Contracting Jurisdictions are allowed to supplement
the PPT by electing to also apply a simplified LOB provision.
Specifically, Article 7 articulates the PPT which denies treaty
benefits when considering all relevant facts and circumstances,
obtaining that benefit is one of the principal purposes for entering
into a specific transaction or arrangement that resulted directly or
indirectly in that benefit, unless if granting that benefit is not
contrary to the object and purpose of the relevant provisions of the

CTA.'
e Avoidance of Permanent Establishment Status:

Artificial avoidance of PE status through commissionaire
arrangements and similar strategies (optional article): Article
12 explains how changes to the wording of Article 5 of the OECD
Model Tax Convention could be used to address artificial evasion
of PE through commission arrangements and similar strategies
may be included in the CTAs designated by the contracting
jurisdictions. In Particular:

- In Article 12(1), the concept of Dependant Agent PE is
wider so that it includes situations where someone is
performing in a Contracting Jurisdiction on behalf of an
enterprise and, in doing so, habitually concludes contracts,

1 https://www.ato.gov.au/business/international-tax-for-business/in-
detail/base-erosion-and-profit-shifting/
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or habitually acting the main role leading for the conclusion

of contracts that are regularly concluded without material

amendment by the enterprise.
Artificial avoidance of permanent establishments status
through the specific activity exemptions (optional article):
Article 13 targets the artificial avoidance of permanent
establishments status by the specific activity exemptions like
warehousing or purchasing goods. Only actual preparatory or
auxiliary operations are excluded from the definition permanent
establishment. Moreover, related entities will be prevented from
fragmenting their operations in order to fit for this exclusion.
Splitting-up of Contracts: Splitting up of contracts refers to a
practice sometimes employed by multinational corporations to
avoid creating a "permanent establishment" (PE) in a particular
jurisdiction. A PE is a fixed place of business through which the
business of an enterprise is wholly or partly carried on, and can
trigger tax obligations in the jurisdiction where it is located.
By splitting up contracts, a company can divide a large contract
into several smaller ones, each one with a value that is below the
threshold that would trigger a PE in the jurisdiction. This can
allow the company to avoid paying taxes in that jurisdiction, even
though it may be doing business there.
Mutual Agreement Procedure (mandatory article): The Mutual
Agreement Procedure (MAP) is a dispute resolution mechanism
included in the Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting
(MLI). The MAP is a process by which two or more countries can
resolve disputes that arise under tax treaties.
Under the MLI, the MAP process is designed to be faster and
more efficient than traditional dispute resolution mechanisms. It
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involves the tax authorities of the countries involved in the dispute
working together to reach a resolution.

The MAP process is initiated when one of the parties to the
dispute submits a request for assistance to the competent authority
of the other party. The competent authorities then engage in
discussions to try to reach a resolution. If they are unable to do so,
the matter may be referred to an arbitration panel for a final
decision.

The MAP is an important part of the MLI because it helps to
ensure that tax treaty disputes are resolved in a timely and
efficient manner.

The competent authority shall endeavour to settle the case by
mutual agreement with the other competent authority, this
provides the taxpayers with a better and more effective tax treaty-

based dispute resolution process. !

Corresponding Adjustments (best practice article):
Corresponding adjustments refer to the adjustments that a tax
authority makes to the taxable income of a taxpayer in one
jurisdiction to ensure that the amount of income is appropriately
reflected in another jurisdiction where the taxpayer has a related
party transaction.

Under the MLI convention, countries agree to implement
corresponding adjustments to eliminate the double taxation of
profits or the double non-taxation of profits. Corresponding
adjustments are intended to ensure that profits are taxed where

they should be taxed, and that they are not taxed twice. 2
The corresponding adjustment provision in the MLI provides a
mechanism for countries to make such adjustments, which may

1 https://pro.bloombergtax.com/brief/oecd-beps-and-the-multilateral-instrument/
2 https://www.mra.mu/download/GNno 1800f2019IncomeTaxReg-BEPS.pdf
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include the addition or subtraction of income, deductions, credits,
or other items on a tax return. This provision ensures that the tax
paid in one jurisdiction is taken into account when determining the

tax liability in another jurisdiction. !

Arbitration (optional article): Articles 18-26, Mandatory
binding arbitration of the MLI, enable the countries to include
mandatory binding treaty arbitration MBTA in their Covered Tax
Agreements in accordance with the special procedures provided
by the MLI. Arbitration applies only between jurisdictions that
expresses their consent to choose to apply arbitration with respect
to their tax treaties. The mandatory binding treaty arbitration
provision will apply to cases of taxation opposite to the relevant
covered tax agreement, unless a country has made a reservation
specifying a more limited scope. 2

The MLI offers flexibility for jurisdictions to bilaterally agree on
the application of the MBTA, including the form of arbitration.
However, the default rules defined in the MLI will apply if
jurisdictions do not conclude such an agreement before a case
materializes that is eligible for arbitration. For those jurisdictions
that choose to implement MBTA through the MLI, the MLI
provisions would apply to all CTAs that do not have such a
provision, or instead of existing provisions that provide for
MBTA. Nevertheless, jurisdictions may reserve the right not to
apply the MBTA provision of the MLI to some or all of its CTAs

that already have a MBTA provision. :

1 Mauritius Revenue Authority MLI research (page 8-10) —
https://www.mra.mu/download/MLI.pdf

2 MLI convention article PDF (page 1-5) — zatca.sa

3 https://www.oecd.org/ctp/treaties/egypt-deposits-its-instrument-of-ratification-
for-the-multilateral-beps-

convention. htm#:~:text=The%20MLI%20w1ill%20enter%20into, ratified%62C%?2
Oaccepted%6200r%20approved%o20it.



a4 DVEET L AYYE aiST ol @ a0y 19 adlud| Suall @ ddgIlal|g Augdal &gl | Ao
% ! SEURC o - o

Countries that ratified MLI convention:

Egypt
Egypt signed the Multilateral Convention to Implement Tax

Treaty Related Measures to Prevent Base Erosion and Profit
Shifting (MLI) on 7 June 2017 in Paris. The MLI aims to provide
a more efficient way to implement measures aimed at preventing
tax avoidance and improve dispute resolution mechanisms.

Egypt deposited its instrument of ratification with the OECD on 6
August 2020, becoming the 96th jurisdiction to ratify the MLI.
The MLI will entered into force for Egypt on 1 December 2020.
Egypt has listed 55 of its tax treaties to be covered by the MLI,
including treaties with Austria, Belgium, China, France, Germany,
Italy, Japan, the Netherlands, Russia, South Korea, Spain,
Switzerland, and the United Kingdom.

Through the MLI, Egypt has implemented several measures aimed
at preventing base erosion and profit shifting, including the
minimum standards on preventing treaty abuse, improving dispute
resolution mechanisms, and mutual agreement procedures. The
MLI is expected to enhance the effectiveness of Egypt's tax
treaties and contribute to the country's efforts to combat tax

. .1
avoidance and evasion.
Impact of Egypt’s ratification of MLI convention:

The ratification of Egypt to the Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (MLI) is expected to have significant impacts
on the country's tax treaty network and international tax practices.

1 Egypt’s MLI ratification decision mondaq article —
https://www.mondaq.com/tax-authorities/1064028/multilateral-instrument-
mli-ratification--decision-no-446-0f-2020
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Egypt's ratification of the MLI convention will have several
effects. Firstly, it will enable Egypt to implement the BEPS
minimum standards and to modify its existing tax treaties to
comply with these standards. This will help prevent base erosion
and profit shifting by multinational companies operating in Egypt.
Secondly, ratification will facilitate dispute resolution between
Egypt and other countries that have also ratified the MLI
convention. This is because the convention includes provisions for
mutual agreement procedures and the resolution of disputes
related to the interpretation and application of tax treaties.

Thirdly, ratification will increase Egypt's participation in the
international tax community and improve its reputation as a
responsible member of the global tax system. This could attract
foreign investment and improve Egypt's overall economic
outlook.

One of the main effects of the ratification is that it will allow
Egypt to implement the minimum standards of the MLI, including
the adoption of the principal purpose test (PPT) and the inclusion
of a mandatory binding arbitration clause in its tax treaties. This
will enhance the ability of Egypt to prevent treaty abuse and
resolve disputes in a timely and efficient manner.

Moreover, the ratification will also enable Egypt to modify its
existing tax treaties to align with the MLI provisions, which may
result in changes to the tax treaty network and the tax treatment of
cross-border transactions. This could affect both foreign and
domestic investors, as well as impact the competitiveness of Egypt
as an investment destination.

The MLI convention enables countries to modify their existing
bilateral tax treaties to incorporate the minimum standards of the
BEPS project. This modification will impact the application of the
tax treaty between Egypt and other countries, as the provisions of
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the MLI convention will override the existing provisions of the tax
treaty in case of any conflict. It is worth noting that the MLI
convention does not create new tax obligations but rather modifies
existing treaties to combat BEPS.

The ratification of Egypt to the MLI is a positive step towards the
implementation of international tax standards and the prevention
of base erosion and profit shifting. It will enhance the
transparency and integrity of the tax system in Egypt and improve
the country's position in the global tax landscape. Moreover, the
ratification of Egypt to the MLI convention is expected to have a
positive impact on the international tax environment and improve
Egypt's tax system by incorporating BEPS measures in its tax
treaties with other countries.

United Arab Emirates

The United Arab Emirates (UAE) signed the Multilateral
Convention to Implement Tax Treaty Related Measures to Prevent
Base Erosion and Profit Shifting (MLI) on 24 September 2018 and
ratified it on 27 May 2020. The MLI is an initiative under the
Base Erosion and Profit Shifting (BEPS) project led by the
Organisation for Economic Co-operation and Development
(OECD) to prevent multinational companies from artificially
shifting profits to low-tax jurisdictions to avoid paying taxes.

By ratifying the MLI, the UAE has committed to implementing
minimum standards relating to the prevention of treaty abuse,
mutual agreement procedures, and dispute resolution. In addition,
the UAE has opted to apply certain provisions of the MLI to its
existing tax treaties through a process of bilateral negotiations
with other jurisdictions that have also ratified the MLI. The MLI
provides a flexible framework for modifying bilateral tax treaties
without requiring each treaty to be renegotiated individually,
which can be time-consuming and complex.
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The UAE’s ratification of the MLI demonstrates its commitment
to implementing international tax standards and combating base
erosion and profit shifting. It also enhances the UAE's position as
a transparent and cooperative jurisdiction for doing business,
which is essential in attracting foreign investment and improving
the country's economic competitiveness.1

UAE’s MLI positions:

Many of the MLI provisions allow jurisdictions to opt out of their

effect. However, some provisions, the minimum standards, must
be applied by all signatories of the MLI. These include:

e Adoption of a new preamble that updates the objectives of tax
treaties to state that a treaty should not be used to “create
opportunities for non-taxation or reduced taxation through tax
evasion or avoidance” (Article 6 of the MLI)

e Prevention of treaty abuse by including the principle purpose
test (PPT) clause or the limitation of benefits (LOB) clause
(Article 7 of the MLI)

e Inclusion of additional wording in the treaty to improve the
dispute resolution process by allowing taxpayers to initiate
the Mutual Agreement Procedure (MAP) to resolve treaty
conflicts (Article 16 of the MLI)

The UAE published its official reservations and notifications to
the MLI, substantially confirming the announced intention to
implement only the BEPS minimum standards. Thus, the effect of
the MLI on the UAE treaty network should be limited to these
provisions.

1 UAE MLI ratification article — EY
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Prevention of tax treaty abuse: Principal Purpose of
Transactions (PPT) and Limitation of benefits (LOB):
The most significant change to the UAE tax treaties will be the

inclusion of a default PPT clause in its CTAs.

The PPT is based on the principal purpose of transactions or
arrangements. If it is reasonable to conclude, having regard to all
relevant facts and circumstances, that one of the principal
purposes of that transaction or arrangement is to obtain treaty
benefits, these benefits may be denied unless it is established that
granting these benefits is in accordance with the object and
purpose of the provisions of the treaty.

Implications:

The UAE Government’s decision to join the Inclusive Framework
and commit to implementing the BEPS minimum standards will
help to strengthen the UAE’s business and investment reputation
in the Middle East. Ratification of the MLI is an important step in
the ongoing BEPS process.

Businesses operating in the UAE should review the potential
changes to be introduced by the MLI in their tax treaty application
and determine whether new business models should be adopted.
Going forward, businesses should also monitor how broader
BEPS concerns are addressed by other jurisdictions. The principal
purpose of business structures should also be aligned with the
functional profile of the legal entities claiming the tax treaty
benefits. Therefore, the link to a group’s transfer pricing policies
and documentation should be considered, especially, since the
UAE has recently implemented the Country-by-Country
Reporting rules. Lastly, local substance requirements recently
implemented by several low-tax jurisdictions, including the UAE,
should also be considered.
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The impact of ratifying UAE the MLI convention:
The UAE's ratification of the Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion

and Profit Shifting (MLI) has significant implications for its tax
treaty network. The MLI allows countries to implement changes
to their existing tax treaties in a more efficient and coordinated
manner, without the need for lengthy bilateral negotiations.

By ratifying the MLI, the UAE has committed to implementing
measures to prevent base erosion and profit shifting (BEPS) in its
tax treaties with other countries that are also parties to the MLI.
These measures include provisions related to treaty abuse,
permanent establishment, dispute resolution, and hybrid
mismatches, among others.

The MLI will have a significant impact on the UAE's tax treaty
network, which currently consists of over 100 tax treaties. The
implementation of the MLI measures will require changes to these
existing treaties, which will need to be coordinated with other
MLI signatories.

Finally, the UAE's ratification of the MLI demonstrates its
commitment to combating BEPS and aligning its tax treaty
network with international standards. It also provides a more
efficient mechanism for implementing these changes compared to
lengthy bilateral negotiations.

The ratification of UAE to the MLI Convention will affect the tax
treaties signed by UAE. The MLI Convention i1s designed to
modify existing tax treaties in order to implement the minimum
standards and other BEPS-related measures. Once a country
ratifies the MLI Convention, its provisions will modify its existing
tax treaties with other signatory countries, including the UAE's tax
treaties. This means that the MLI Convention will have an impact
on how the UAE's tax treaties are applied and enforced, and it will
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also affect the tax treatment of cross-border transactions between

the UAE and other signatory countries.’

Chapter 3 — Base Erosion and Profit Shifting
BEPS Action plan

Introduction:
Base Erosion and Profit Shifting (BEPS) refers to tax planning

strategies used by multinational companies to artificially shift
profits from high-tax countries to low-tax countries, thereby
eroding the tax base of the high-tax countries. The BEPS project is
a global mitiative launched by the Organisation for Economic Co-
operation and Development (OECD) and the G20 countries to
address this issue and ensure that profits are taxed where
economic activities generating the profits are performed and
where value is created. The BEPS project resulted in the
development of a comprehensive set of 15 action items aimed at
reforming the international tax system to prevent base erosion and
profit shifting. The BEPS actions cover a wide range of topics,
including transfer pricing, the taxation of the digital economy,
harmful tax practices, and dispute resolution. The ultimate goal of
the BEPS project is to create a fairer and more effective
international tax system that promotes economic growth, reduces
tax avoidance, and enhances the integrity of the tax system

Action Plan:

Fundamental changes are needed to prevent double non-taxation
effectively, besides the cases and situations of no or low taxation
associated with practices that artificially separate taxable income
from the practices that produce it.

1 https://www.ey.com/en_gl/tax-alerts/uae-ratifies-multilateral-convention-
to-implement-tax-treaty-related-measures
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New international standards must be designed to ensure the
coherence of corporate income taxation at the international level.
BEPS problems may arise directly from the existence of
loopholes, as well as gaps, frictions or mismatches in the
interaction of countries’ domestic tax laws. These types of issues
generally have not been dealt with by OECD standards or bilateral
treaty provisions. There is a need to complement existing
standards that are made to prevent double taxation with methods
that don’t allow double non-taxation in areas already not covered
by international standards and that address cases of no or low
taxation associated with practices that artificially separate taxable
income from the activities that generate it. Moreover,
governments shall continue to work together to stop and tackle
harmful tax practices and aggressive tax strategies.
The BEPS project consists of 15 specific actions aimed at
strengthening international tax rules and improving transparency
to prevent tax avoidance and ensure that companies pay their fair
share of taxes.
The 15 BEPS actions are grouped into four categories:
1. Actions to address the digital economy and new business
models,
2. Actions to neutralize the effects of hybrid mismatch
arrangements,
3. Actions to strengthen controlled foreign company (CFC)
rules, and
4. Actions to improve transparency and improve dispute
resolution mechanisms.
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BEPS Actions:
1) Addressing the Tax Challenges Arising from the

Digitalization of the Economy
A plan to neutralise the effects of hybrid mismatches arrangements
and arbitrage, introducing coherence into national tax systems while
allowing nations to retain sovereignty over their domestic tax
policies.
This action item recognizes that the digitalization of the economy
has led to new business models that may not fit well with current
international tax rules, resulting in a misalignment between where
profits are taxed and where the value is created.
The aim of this action item is to develop a consensus-based
solution to address the tax challenges arising from the
digitalization of the economy. The solution would ensure that
companies conducting business in the digital economy pay their
fair share of taxes, irrespective of their physical presence in a
particular jurisdiction. !
2) Neutralising the Effects of Hybrid Mismatch Arrangements
The aim of this action item is to prevent multinational companies
from exploiting differences in the tax treatment of financial
instruments and entities between countries to reduce their overall
tax liability, which can result in double non-taxation or reduced
taxation.
Hybrid mismatch arrangements refer to cross-border transactions
that take advantage of differences in the tax treatment of a
financial instrument or entity in different countries to obtain a tax
benefit. These arrangements can be achieved through a variety of
mechanisms, including differences in classification of entities or

1 Deloitte article (page 1-3) - BEPS actions Action 1
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-
tax-uk-beps-action-1.pdf
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instruments, differences in tax residence, or the use of hybrid
instruments.

To neutralize the effects of hybrid mismatch arrangements, the
OECD has developed a model set of rules to ensure that these
arrangements are no longer used for tax avoidance. The rules are
designed to prevent mismatches in tax treatment between different
countries, and are based on two broad categories of hybrid
mismatches:

1. Deduction/non-inclusion (D/NI) mismatches: This occurs
when a payment made by a taxpayer is deductible for tax
purposes in one country, but is not subject to taxation in
another country. Under the BEPS Action 2, countries must
implement rules that deny the deduction for such payments
in the country of the payer, or tax the payment in the
country of the recipient.

2. Double deduction (DD) mismatches: This occurs when a
payment made by a taxpayer is deductible for tax purposes
in more than one country. Under the BEPS Action 2,
countries must implement rules that deny the deduction for
such payments in one of the countries, or tax the payment in
the other country.1

3) Designing Effective Controlled Foreign Company Rules

These rules impose tax liability on parent companies for their

subsidiaries profits, OECD aims to develop recommendations

1 BEPS Action 2 — Hybrids: OECD final proposals and their potentially wide
impact on cross-border dealings —

https://www cliffordchance.com/content/dam/cliffordchance/briefings/2015/1
0/beps-action-2-hybrids-oecd-final-proposals-and-their-potentially-wide-
impact-on-crossborder-dealings.pdf
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regarding the design and strengthening of controlled foreign
company (CFC) rules’.
The aim of this action item is to address the tax challenges
arising from the use of CFCs by multinational enterprises
(MNES) to shift profits to low-tax jurisdictions.
CFCs are subsidiary companies established in low-tax
jurisdictions where the parent company is located in a high-tax
jurisdictionz. CFC rules are designed to prevent MNEs from
artificially shifting profits to these low-tax jurisdictions by
requiring the parent company to include the profits of its CFCs
in its taxable income. The objective is to ensure that the rules
are designed in such a way that they are effective in preventing
artificial profit shifting while minimizing compliance costs for
businesses.”
4) Limiting Base Erosion Involving Interest Deductions and
Other Financial Payments
The aim of this action item is to address the tax challenges arising
from the excessive interest deductions claimed by multinational
enterprises (MNESs) to reduce their taxable income.

1 For a summary of CFC rules in five major EU countries (Germany, UK,
Italy, France, and Spain), see Ernst and Young, at http://www.m-i-
tax.de/content/Wichtige Links/Alumni_Netzwerk/documents/cfcrules 000.p
df. Currently, EU rules generally exempt other EU countries, following court
decisions. For a list of selected countries with and without CFC rules and an
indication of their strength, see Kevin Markle and Leslie Robinson, “Tax
Haven Use Across International Tax Regimes,” November 2012, at
http://faculty.tuck.dartmouth.edu/images/uploads/faculty/leslierobinson/mark
lerobinson.pdf.

2 CFC in U.S. discussions stands for “controlled foreign corporation,” but in
Europe and the OECD in general, it stands for “controlled foreign company.”
Discussions also refer to “controlled foreign enterprises” (CFEs). The United
States determines its deferral rule on the basis of foreign incorporation.

3 https://www.oecd.org/tax/beps/beps-actions/action3/
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MNEs can use a variety of methods to artificially shift profits to
low-tax jurisdictions. One such method involves claiming
excessive interest deductions on loans made by related parties. By
doing so, MNEs can reduce their taxable income in high-tax
jurisdictions and shift profits to low-tax jurisdictions.

Action 4 of the BEPS initiative aims to develop a common
approach to limit base erosion involving interest deductions and
other financial payments. The objective is to ensure that interest
deductions are aligned with the economic activities of the
taxpayer and that MNEs cannot use excessive interest deductions
to artificially reduce their taxable income.

The BEPS Action 4 report sets out recommended approaches for
limiting base erosion involving interest deductions and other
financial payments. Some of the key recommendations include:

1. Limiting interest deductions to a percentage of a taxpayer's
earnings before interest, taxes, depreciation, and
amortization (EBITDA).

2. Introducing a fixed ratio rule that sets a cap on interest
deductions as a percentage of a taxpayer's total assets.

3. Implementing targeted anti-abuse rules to prevent taxpayers

from avoiding the rules through artificial arlrangements.1
5) Counter harmful tax practices more effectively,
considering transparency and substance
The aim of this action item is to address the tax challenges arising
from certain tax practices that can be used by jurisdictions to
attract investment and businesses at the expense of other
jurisdictions.

1 BEPS Action 4 - proposed limits on interest deductions —

https://www cliffordchance.com/content/dam/cliffordchance/briefings/2015/1
0/beps-action-4-proposed-limits-on-interest-deductions-what-do-they-mean-
for-businesses.pdf
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Harmful tax practices refer to tax regimes that provide preferential
treatment to certain taxpayers or activities, or that artificially
allocate profits to low-tax jurisdictions without any corresponding
economic activity taking place. These practices can result in
double non-taxation or reduced taxation, and can lead to the
erosion of the tax base of other jurisdictions.

Action 5 of the BEPS initiative aims to develop a framework to
identify and counter harmful tax practices more effectively. The
objective is to ensure that tax regimes do not provide preferential
treatment to certain taxpayers or activities, and that there is greater
transparency and substance in tax practices.

The BEPS Action 5 report sets out recommended approaches for
countering harmful tax practices more effectively. Some of the
key recommendations include:

1. Developing a process for reviewing preferential tax regimes
to determine whether they are harmful and should be
amended or abolished.

2. Ensuring that preferential tax regimes have substance,
meaning that they are supported by real economic activity
and not simply designed to attract artificial profit shifting.

3. Improving transparency in tax practices by requiring greater
disclosure of information about tax regimes and their
application to taxpayers.

4. Encouraging greater international cooperation and
information sharing to identify and counter harmful tax

.1
practices.

1 Deloitte article (page 1- 4) — BEPS action 5 —
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-
tax-uk-beps-action-5.pdf
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6) Preventing treaty abuse

The aim of this action item is to address the tax challenges
arising from the misuse of tax treaties to achieve double non-
taxation or reduced taxation.

Tax treaties are bilateral agreements between countries that
determine the taxing rights of each country on cross-border
transactions. They aim to prevent double taxation and provide
greater certainty for taxpayers. However, some taxpayers have
been misusing tax treaties to achieve double non-taxation or
reduced taxation, often through the use of treaty shopping.
Treaty shopping refers to the practice of structuring cross-
border transactions in such a way as to take advantage of
favourable tax treaty provisions, often by routing the
transaction through a third country that has a more favourable
tax treaty with one of the countries involved in the transaction.

The BEPS Action 6 report sets out recommended approaches

for preventing treaty abuse. Some of the key recommendations

include:

1. Developing a comprehensive and coordinated approach to
prevent treaty abuse, including the development of a
minimum standard for tax treaties.

2. Implementing a general anti-abuse rule in tax treaties to
prevent the misuse of tax treaties for treaty shopping
purposes.

3. Introducing a limitation on benefits (LOB) rule in tax
treaties to ensure that only those taxpayers that have a
sufficient economic connection with the treaty country can
benefit from the treaty.

4. Encouraging greater transparency in tax treaty practices,
including the exchange of information between countries on
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treaty shopping arrangements and the adoption of a
multilateral  instrument to implement treaty-related

measures. '

7) Preventing the artificial avoidance of permanent

establishment status
This will redefine permanent establishments to prevent undue
avoidance of local taxes.
The aim of this action item is to address the tax challenges arising
from the artificial avoidance of PE status by multinational
enterprises (MNEs).
A permanent establishment is a fixed place of business through
which an enterprise carries on its business activities in another
country. It is a key concept in international tax law because it
determines the taxing rights of each country on the profits of the
enterprise. Some MNEs have been artificially avoiding PE status
by structuring their business activities in a way that does not
create a fixed place of business in another country, even though
they may have significant economic presence in that country.
The BEPS Action 7 report sets out recommended approaches for
preventing the artificial avoidance of PE status. Some of the key
recommendations include:

1. Modifying the definition of PE in tax treaties to prevent the
artificial avoidance of PE status, including the creation of a
new anti-fragmentation rule.

2. Developing new rules to address the digital economy and
ensure that MNEs are taxed in the countries where they
have significant economic presence.

1https://www.oecd.org/tax/beps/beps-
actions/action6/#:~:text=BEPS%20Action%206%20addresses%20treaty,othe
1%20forms%200%20treaty%20abuse.
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3. Ensuring that the existing transfer pricing rules are
consistent with the modified PE definition, to prevent the
artificial allocation of profits to low-tax jurisdictions.

4. Encouraging greater transparency in the activities of MNEs
and the allocation of their profits between countries,
including the exchange of information between countries on

MNESs’ activities and proﬁts.1
8) Transfer pricing of intangibles
The aim of this action item is to ensure that profits associated with
the development, enhancement, maintenance, protection, and
exploitation of intangibles are taxed in the countries where the
value is created.
Intangible assets, such as patents, trademarks, and copyrights, can
be highly mobile and difficult to value. Some multinational
enterprises (MNEs) have been using transfer pricing strategies to
shift profits associated with intangibles to low-tax jurisdictions,
even though the value is created in other countries.
The BEPS Action 8 report provides guidance on how to determine
the arm's length price for transactions involving intangibles,
including the development, ownership, and use of intangible
assets. Some of the key recommendations include:

1. Identifying and characterizing intangibles: This involves
identifying and characterizing the intangible assets that are
being transferred and determining their economic
ownership.

2. Determining the arm's length price: This involves selecting
the most appropriate transfer pricing method based on the
specific facts and circumstances of the transaction, and

1 https://www.roedl.com/insights/beps/beps-action-7-prevent-the-artificial-
avoidance-of-permanent-establishment-status
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applying it to determine the arm's length price for the
transaction.

3. Enhancing transparency: This involves requiring MNEs to
disclose more information about their transfer pricing
policies and practices related to intangibles, including the
location of itangible assets, the ownership structure of

related entities, and the nature of the transactions.
9) Risks and Capital
The aim of this action item is to ensure that risks and capital are
appropriately allocated among related entities, and that the profits
associated with those risks and capital are allocated to the entities
that assume them.
Multinational enterprises (MNEs) can wuse transfer pricing
strategies to allocate risks and capital in a way that allows them to
shift profits to low-tax jurisdictions, even though the value is
created in other countries. For example, an MNE may allocate
high-risk activities to a low-tax subsidiary, while allocating low-
risk activities to a high-tax subsidiary. This can result in a
distortion of profits and can undermine the fairness and integrity
of the international tax systemz.
The BEPS Action 9 report provides guidance on how to allocate
risks and capital among related entities, and how to determine the

1 https://www.oecd.org/ctp/transfer-pricing/BEPS-implementation-guidance-
on-hard-to-value-intangibles-discussion-draft.pdf

2 Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent BEPS, On June 7, 2017, 68 jurisdictions signed the Multilateral
Convention to Implement Tax Treaty Related Measures to

Prevent Base Erosion and Profit Shifting (the MLI) at the Organisation for
Economic Co-operation and Development

(OECD) in Paris.
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appropriate transfer pricing for transactions involving those risks
and capital. Some of the key recommendations include:

1. Identifying and characterizing risks: This involves
identifying and characterizing the risks that are being
assumed by the related entities, and determining the level of
control that each entity has over those risks.

2. Allocating risks and capital: This involves determining the
appropriate allocation of risks and capital among related
entities based on the functions performed, assets used, and
risks assumed by each entity.

3. Enhancing transparency: This involves requiring MNEs to
disclose more information about their transfer pricing
policies and practices related to risks and capital, including
the allocation of risks and capital among related entities,
and the nature of the transactions.

10) High-Risk transactions

Action 10 focuses on other high-risk areas, including the scope for
addressing profit allocations resulting from controlled transactions
which are not commercially rational, the scope for targeting the
use of transfer pricing methods in a way which results in diverting
profits from the most economically important activities of the
MNE group, and the use of certain type of payments between
members of the MNE group (such as management fees and head
office expenses) to erode the tax base in the absence of alignment

with the value-creation. '

11) Measuring and monitoring BEPS

Action 11 of the BEPS is focused on measuring and monitoring
the impact of BEPS and related tax avoidance strategies on a
global scale. The aim is to develop methodologies for assessing

1 https://www.oecd.org/tax/beps/beps-actions/actions8-10/
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the scale and impact of BEPS practices, and to use this data to
inform future policy decisions.

One of the key components of Action 11 is the development of a
framework for collecting data on BEPS, including indicators that
can be used to identify and monitor BEPS practices across
different countries and industries. This framework includes a
range of quantitative and qualitative indicators, such as effective
tax rates, profit shifting ratios, and other measures of tax
avoidance and aggressive tax planning.

Another important aspect of Action 11 is the development of
country-specific and region-specific reports that identify key areas
of concern and provide recommendations for addressing BEPS
practices. These reports are intended to help policymakers and tax
authorities understand the nature and scope of BEPS activities in
their jurisdictions, and to develop targeted strategies for
addressing them.

Finally, Action 11 also includes efforts to enhance collaboration
and information-sharing between countries and tax authorities.
This includes the development of a global forum for discussing
BEPS issues and sharing best practices, as well as efforts to

improve the exchange of tax information between jurisdictions.1

12) Mandatory disclosure BEPS

This action aims to provide a framework for the design of
mandatory disclosure rules for countries that choose to adopt
them. This action sets out recommendations for the design of
mandatory disclosure rules that would enable jurisdictions to
obtain early information on potentially aggressive or abusive tax
planning schemes. The report also sets out recommendations for
rules targeting international schemes, as well as recommendations

1 https://www.oecd.org/tax/beps/beps-actions/actionl 1/
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for the development of more effective information exchange and
cooperation between tax authorities.

Under Action 12, participating countries are encouraged to
develop rules that require taxpayers and intermediaries, such as
tax advisors and financial institutions, to disclose certain types of
transactions that are perceived as potentially aggressive or
abusive. These mandatory disclosure rules typically require
taxpayers to report specific details about the transactions,
including the amount and nature of the tax benefits that are being
sought, as well as information about the parties involved and the
jurisdictions in which they are located. !

The goal of these mandatory disclosure rules is to improve the
ability of tax authorities to identify and address harmful tax
practices, by providing them with more information about
potentially problematic transactions.

One of the key challenges of implementing mandatory disclosure
rules is balancing the need for increased transparency with the
need to protect taxpayer confidentiality and privacy. To address
these concerns, many countries have developed rules that provide
for the secure and confidential reporting of information, as well as
penalties for unauthorized disclosure or misuse of the information

provided.2

1 Prof. Dr. Ana Paula Dourado, University of London — mandatory disclosure
rules: BEPS Action 12 article (page 1-6) —
http://ibdt.org.br/material/arquivos/Biblioteca/SLIDES/Ana%20Paula%20Do
urado.pdf

2https://www.oecd.org/tax/beps/beps-
actions/action12/#:~:text=beps%?20action%2012%20provides%20recommen
dations,disclose%20aggressive%20tax%20planning%?20arrangements.
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13) Guidance on Transfer Pricing Documentation and

Country-by-Country Reporting

This action aims to re-examine and develop rules on transfer
pricing documentation, to enhance transparency for tax authorities
while considering the compliance costs for business.

Transfer pricing is the pricing of goods, services, or intangibles
between related parties, such as a parent company and its
subsidiaries. Transfer pricing can be used to shift profits to lower-
tax jurisdictions, reducing a company's overall tax burden. In
order to prevent this, countries require companies to prepare and
maintain transfer pricing documentation that explains the rationale
for their transfer pricing arrangements and demonstrates that they
are consistent with the arm's length principle (which means that
the prices charged between related parties should be the same as if
they were independent parties dealing at arm's length).

Action 13 of the BEPS initiative sets out a three-tiered
standardized approach to transfer pricing documentation that
consists of:

1. A master file, which provides an overview of the
multinational group's global business operations, including
its organizational structure, business strategies, and
intangible property.

2. A local file, which provides detailed information about
specific transactions between related parties in a particular
jurisdiction.

3. A country-by-country report, which provides aggregate
information on the global allocation of the multinational
group's income and taxes paid, as well as other indicators of
economic activity, such as the number of employees and
tangible assets.
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The country-by-country report is designed to help tax authorities
assess transfer pricing risk and identify areas of potential tax
avoidance. It requires multinational groups to provide information
on their global activities and the taxes paid in each jurisdiction

where they opelrate.1

14) Making Dispute Resolution Mechanisms More Effective
Action 14 aims to make dispute resolution mechanisms more
effective by developing solutions to address issues that prevent
countries from resolving treaty-related disputes under mutual
agreement procedures (MAPSs).

Double taxation can occur when two or more countries claim the
right to tax the same income or profits. This can arise when there
is a disagreement between tax authorities over the appropriate
allocation of profits between related parties or the application of
tax treaties.

Action 14 of the BEPS initiative sets out a number of measures to
improve dispute resolution mechanisms, including:

1. Improving the mutual agreement procedure (MAP), which
is the process by which tax authorities from two countries
seek to resolve disputes over the application of tax treaties.
The MAP process is designed to ensure that taxpayers are
not subject to double taxation. Action 14 aims to make the
MAP process more effective by establishing clear
timeframes for the resolution of disputes and by providing
for greater transparency and accountability.

2. Developing a multilateral instrument (MLI) that can be

used to implement changes to tax treaties. The MLI Zis

1 https://www.roedl.com/insights/beps/beps-action-13-re-examine-transfer-
pricing

2 The text of the MLI and the MLI position of Luxembourg submitted to the
Depositary upon ratification on 9 April 2019 and of the MLI position of the
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designed to enable participating countries to implement the
tax treaty-related measures of the BEPS project without the
need to renegotiate individual tax treaties. The MLI
includes provisions to improve dispute resolution
mechanisms, such as mandatory binding arbitration for
cases where disputes cannot be resolved through the MAP
process.

3. Developing a toolkit to assist tax authorities in the effective
implementation of dispute resolution mechanisms. The
toolkit includes best practices and guidance on the use of
alternative  dispute resolution mechanisms, such as
mediation and conciliation.”

15) Developing a Multilateral Instrument to Modify

Bilateral Tax Treaties

Action 15 of the Base Erosion and Profit Shifting (BEPS)
initiative focuses on developing a multilateral instrument (MLI)
that can be used to modify existing bilateral tax treaties between
countries, it aims to develop a MLI to enable jurisdictions to
quickly and consistently amend bilateral tax treaties in line with
certain BEPS recommendations.

The objective of this action is to streamline the implementation of
BEPS-related measures by allowing participating countries to
update their tax treaties without the need for lengthy and complex

bilateral negotiations. 2

United Arab Emirates submitted to the Depositary upon ratification on 29
May 2019 can be found on the MLI Depositary (OECD) webpage.
1https://www.oecd.org/tax/beps/beps-

actions/action14/#:~:text=The%20BEPS%20Action%2014%20Minimum,tax
%?2Drelated%20disputes%20between%20jurisdictions.
2 https://www.deloitte.com/global/en/services/tax/analysis/beps-actions.html
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The MLI provides a standardized approach to implementing BEPS
measures across multiple tax treaties. It allows countries to
incorporate a range of measures into their existing tax treaties
without the need to renegotiate each treaty individually.

The MLI covers a range of BEPS-related measures, including
those related to hybrid mismatches, treaty abuse, and dispute
resolution. Participating countries can choose which measures to
adopt and the scope of their application.

By providing a standardized approach to implementing BEPS
measures, the MLI helps to ensure consistency and coherence
across multiple tax treaties. It also helps to promote transparency

.. . .1
and reduce opportunities for tax avoidance and evasion.

Chapter 4 — The Aim of MLI & BEPS Actions
Project:

The Multilateral Instrument (MLI) was developed to help
countries modify their existing bilateral tax treaties in order to
implement the BEPS recommendations without the need to
renegotiate each individual treaty. However, it is important to note
that the MLI itself does not eliminate BEPS problems entirely.
Rather, it provides a framework for countries to coordinate and
collaborate in implementing the BEPS recommendations and
addressing certain tax treaty-related issues.

While the MLI” does not eliminate all BEPS problems, it does
help to address some of the most common issues related to tax
treaty abuse and the shifting of profits to low-tax jurisdictions. For
example, the MLI includes provisions related to the prevention of

1 OECD BEPS Action Plan article — page (13 -25)

2 The text of the MLI and the MLI position of Luxembourg submitted to the
Depositary upon ratification on 9 April 2019 and of the MLI position of the
United Arab Emirates submitted to the Depositary upon ratification on 29
May 2019 can be found on the MLI Depositary (OECD) webpage.
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treaty abuse, the introduction of a principal purpose test, and the
implementation of country-by-country reporting for transfer
pricing purposes. These provisions are designed to help ensure
that companies are paying their fair share of taxes in the

jurisdictions where they operatel.

However, it is important to note that the effectiveness of the MLI
will depend on the number of countries that sign on and the
specific provisions that they choose to adopt. As of March 2023,
95 countries have signed the MLI, with many more expected to
join in the future. Additionally, the implementation of the MLI
provisions may take time, as countries will need to modify their
existing tax treaties and adopt new procedures and guidelines.

The BEPS project was a significant global initiative that aimed to
address the problems and issues caused by base erosion and profit
shifting (BEPS) practices. The 15 BEPS action plans introduced a
comprehensive set of measures designed to prevent multinational
companies from using aggressive tax planning techniques to avoid
paying their fair share of taxes”.

While it is still too early to determine the full impact of the BEPS
project, there is evidence to suggest that it has had some success
in reducing the opportunities for companies to engage in BEPS
practices. The implementation of country-by-country reporting,
transfer pricing documentation requirements, and the introduction
of the Multilateral Instrument (MLI) are some of the key measures
that have been put in place to address BEPS.

1 Tax Treaty-Related BEPS Measure, Artificial avoidance of PE status
through commissionaire arrangements and similar strategies (page 15),
Articles 12 and 15.

2 Tax Treaty-Related BEPS Measure, Elements of a minimum standard to
ensure the timely, effective and efficient resolution of treaty-related disputes
(page 13), and best practices (page 28), Articles 16 and 17.
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Finally, the introduction of the MLI has provided a mechanism for
countries to modify their existing bilateral tax treaties to
implement the BEPS project's measures. By signing up to the
MLI, countries can ensure that their tax treaties are in line with the
latest international standards and that they have the necessary
tools to address BEPS.

While the BEPS project has made significant progress in
addressing BEPS practices, there is still much work to be done.
The effectiveness of the measures introduced under the BEPS
project will depend on their proper implementation and
enforcement by national tax authorities.

Chapter S — Conclusion & Recommendations

The Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting (MLI) and
the Base Erosion and Profit Shifting (BEPS) project have had
significant impacts on the international tax system and countries'
tax treaties.

The MLI has resulted in the modification of over 1700 bilateral
tax treaties among the participating countries, including many
important jurisdictions. The modifications are intended to
implement the BEPS measures and strengthen the anti-abuse
provisions of these treaties. This has helped to address the issue of
treaty shopping, where companies take advantage of loopholes in
tax treaties to shift their profits to low-tax jurisdictions.

The MLI has also introduced new provisions such as the Principal
Purpose Test (PPT) and the Authorized OECD Approach (AOA)
for transfer pricing of intangibles. The PPT allows tax authorities
to deny treaty benefits to a transaction if one of its principal
purposes was to obtain such benefits in a manner that is not in
accordance with the object and purpose of the treaty. The AOA
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provides a clear framework for determining the value of intangible
assets for transfer pricing purposes, which helps to prevent profit
shifting'.

Similarly, the BEPS project has resulted in the development of 15
specific actions that address various tax avoidance strategies.
These actions have been adopted by countries worldwide and have
led to changes in domestic laws and tax treaties to prevent BEPS.
The BEPS project has also led to increased cooperation and
information sharing among tax authorities, which has improved
the effectiveness of tax enforcement.

The MLI and BEPS project have had positive impacts on the
international tax system and countries' tax treaties. They have
helped to prevent tax avoidance and profit shifting, resulting in
more equitable distribution of tax revenues among countries.
However, some challenges remain, such as ensuring consistency
in the implementation of the MLI modifications and the BEPS
measures among countries. Additionally, some countries have not
yet ratified the MLI or adopted all of the BEPS actions, which
creates a risk of tax planning opportunities being shifted to those
countries.

the Multilateral Convention to Implement Tax Treaty ’Related
Measures to Prevent Base Erosion and Profit Shifting (MLI) and
the Base Erosion and Profit Shifting (BEPS) Actions have made
significant progress towards addressing tax avoidance and
improving transparency in the international tax system.

1 Preventing the Granting of Treaty Benefits in Inappropriate Circumstances,
Action 6 - 2015 Final Report (Published on 5 October 2015)

2 Multilateral Convention to implement the Tax Treaty Related measures to
prevent Base Erosion and Profit Shifting, Although the MLI position for
Mauritius came into force on 01 February 2020, the amendments to the
treaties being modified by the MLI will take effect from 01 August 2020
onwards.
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The MLI has been successful in streamlining the implementation
of measures to prevent base erosion and profit shifting. Its
implementation has resulted in the amendment of several tax
treaties, which were previously not subject to the BEPS minimum
standards. The MLI has also increased the speed of
implementation, making it more efficient for countries to adopt
BEPS measures.

The BEPS Actions have also made significant strides in
addressing tax avoidance, and they have set a new global standard
for international tax rules. The Actions have led to the
implementation of country-by-country reporting and other

measures that increase transparency and prevent profit shiftingl.
These efforts have resulted in increased cooperation between tax
authorities, and the exchange of information has become more
common. This has led to a decrease in tax avoidance and an
increase in tax revenues for countries. Additionally, taxpayers are
now subject to more stringent reporting requirements, making it
harder to avoid taxes.

However, there are still challenges that remain, and the
effectiveness of the MLI and BEPS Actions are still being
evaluated. While progress has been made, some countries have
been slow to adopt the measures, and there are concerns about the
complexity of the rules and their impact on businesses.

Overall, the MLI and BEPS Actions have been instrumental in
addressing the problems caused by base erosion and profit
shifting. These initiatives have created a more transparent
international tax system, which has led to increased cooperation
between countries and a reduction in tax avoidance. Going
forward, it is essential that countries continue to work together to

1 Preventing the Granting of Treaty Benefits in Inappropriate Circumstances,
Action 6 - 2015 Final Report (Published on 5 October 2015)
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ensure that the measures remain effective and that any challenges
are addressed.

Pros & Cons of MLI and BEPS actions:

The pros and cons of MLI:

The Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting (MLI) has
several advantages and disadvantages.

Pros:

1. Multilateral approach: MLI provides a multilateral
approach to implement changes to tax treaties, which is
more efficient than amending bilateral treaties individually.

2. Quick implementation: MLI allows for the swift
implementation of BEPS measures, which may have taken
years to implement through traditional treaty amendment
processes.

3. Flexibility: The MLI allows countries to choose which
measures they want to adopt and which tax treaties they
want to apply them to, providing flexibility in
implementation.

4. Transparency: The MLI requires countries to provide
mformation about their reservations, which increases
transparency and helps identify potential gaps in
implementation.

5. Reduces double taxation: The MLI provides for the
resolution of double taxation disputes, which can save time

1
and resources for taxpayers.

1 OECD: Base Erosion and Profit Shifting - Frequently Asked Questions
(page 13-18) -  https://www.oecd.org/tax/beps/beps-frequently-asked-
questions.htm
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Cons:

1. Complexity: The MLI is a complex instrument, and its
application requires a high level of technical expertise,
which may be challenging for some countries.

2. Uncertainty: The MLI's provisions are dependent on the
actions of other countries and the reservations they make,
which can create uncertainty in its application.

3. Limited scope: The MLI only applies to tax treaties that are
signed by both parties to the MLI, which limits its scope
and effectiveness.

4. Potential for inconsistent application: The MLI's flexibility
in implementation may result in inconsistent application
across different countries, which may create additional
compliance burdens for taxpayers.

5. Costs: The implementation of the MLI may involve
additional costs for countries, particularly those with

limited resources. 1
The pros and the cons of the BEPS actions:
Pros:

1. Increased transparency: One of the primary benefits of the
BEPS action plan is increased transparency. With more
information being shared between governments, it has
become more difficult for multinational corporations to
engage in tax avoidance practices.

2. More equitable taxation: BEPS aims to ensure that
multinational companies pay taxes where they generate
profits. This helps to create a more equitable tax system and
ensures that all businesses pay their fair share.

1 Tax Foundation: Pros and Cons of the OECD’s Anti-BEPS Project -
https://taxfoundation.org/pros-cons-oecds-anti-beps-project/
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3. Improved international cooperation: The BEPS action plan
has encouraged countries to work together to combat tax
avoidance. This has led to increased international
cooperation and better communication between tax
authorities.

4. Increased tax revenue: By closing tax loopholes and
preventing tax avoidance, governments have been able to
increase their tax revenue.

5. Enhanced tax base: The BEPS actions have helped to
prevent multinational corporations from shifting profits to
low-tax jurisdictions, thereby increasing the tax base of
countries and ensuring that corporations pay their fair share
of taxes.

6. More efficient tax systems: BEPS actions have encouraged
countries to implement more efficient tax systems and
policies, which can lead to more effective use of tax

revenues and better services for citizens. '
Cons:

1. Complexity: The BEPS action plan is complex and requires
a significant amount of resources to implement. This can be
challenging for smaller countries with limited resources.

2. Compliance costs: The BEPS action plan has increased
compliance costs for businesses, particularly for those
operating in multiple jurisdictions. This can be a significant
burden for smaller businesses.

3. Potential for double taxation: As countries implement the
BEPS recommendations, there is a risk of double taxation —

1 Base Erosion and Profit Shifting: Pros and cons between companies and
governments - https://www.ijsrp.org/research-paper-0121/ijsrp-p10957.pdf
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where a business is taxed on the same income in multiple
jurisdictions.

4. Limited scope: The BEPS action plan primarily focuses on
the taxation of multinational corporations. It does not
address issues related to individual tax evasion or tax
havens.

5. Uneven implementation. The BEPS actions are not
implemented uniformly across all countries, which could
lead to inconsistencies and difficulties in enforcement.

Potential for unintended consequences: There is a risk that some
of the BEPS actions could have unintended consequences, such as
discouraging foreign investment or creating new loopholes for tax

) 1
avoidance.

1 https://www.oecd.org/ctp/BEPS-FAQsEnglish.pdf
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Conclusion
In conclusion, the impact of Base Erosion and Profit

Shifting actions on the global economy is profound and
far-reaching. The substantial loss of tax revenue
undermines governments' ability to provide public goods
and services, exacerbates inequality, distorts investment
decisions, and contributes to global trade tensions. To
address these challenges, a coordinated international
response is essential, focusing on creating a fairer and
more transparent tax system that minimizes opportunities
for profit shifting. Without such efforts, the risks of
increased economic inequality, reduced public trust, and
impaired economic growth will continue to threaten the
stability and sustainability of the global economic
landscape. In this interconnected world, collaboration
among nations is crucial to ensure that all entities
contribute equitably to the economies in which they
operate, fostering a more balanced and inclusive global
economy.

The Multilateral Instrument (MLI), developed as part of
the OECD/G20 BEPS Project, aims to implement tax
treaty-related measures to prevent base erosion and profit
shifting in a streamlined manner. Its adoption marks a
significant shift in international tax governance, with far-
reaching implications for the global economy.
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Economic Impacts of the MLI:
1. **Enhanced Tax Certainty**: The MLI provides a
framework for countries to update their tax treaties

quickly, reducing uncertainty in international tax
relations. By addressing treaty abuse and ensuring that
profits are taxed where economic activities occur, the
MLI promotes a fairer allocation of tax revenues. This
enhanced certainty can encourage cross-border
investment, as businesses gain confidence that tax
arrangements will be stable and equitable.

2. **Increased Tax Revenue**: By curbing aggressive tax
avoidance strategies, the MLI aims to help countries
recover tax revenues that have been lost to profit shifting.
This is particularly crucial for developing economies,
which often rely heavily on corporate tax income.
Increased tax revenues can enable these countries to
invest in public goods and services, driving economic
development and improving living standards.

3. **Reduction of Double Taxation**: The MLI
facilitates the elimination of instances of double taxation
through the adoption of new measures that align tax
practices globally. By addressing inconsistencies between
domestic laws and international treaties, the MLI can help
reduce compliance costs for businesses operating in
multiple jurisdictions, fostering a more favorable
environment for international trade and investment.
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4. **Streamlined Compliance®*: The MLI simplifies the
implementation of BEPS measures by allowing countries
to modify existing tax treaties rather than renegotiating
them individually. This efficiency can lead to quicker
adoption of best practices, reducing the administrative
burden on both tax authorities and multinational
corporations. Streamlined compliance can enhance the
attractiveness of a jurisdiction for international business,
promoting economic activity.

5. *¥*Challenges in Implementation®**: While the MLI has
the potential to improve the global tax landscape, its
effectiveness depends on widespread adoption and
implementation by countries. Disparities in commitment
and capacity among nations can lead to inconsistent
application, undermining the MLI’s objectives.
Additionally, countries may adopt reservations to certain
provisions, which could limit the instrument's overall
impact.

6. **Impact on Global Trade Dynamics**: As countries
align their tax treaties with MLI provisions, the
competitive landscape for international business may
change. Jurisdictions that actively implement the MLI
may become more attractive to foreign investors, while
those resistant to reform could risk becoming less
competitive. This shift can reshape global trade dynamics,
influencing investment flows and economic partnerships.



(\ Y 2 ) Impact of the Implementation of Multilateral Convention on Tax Treaty on Base Erosion and Profit Shifting (BEPS)

- The Multilateral Instrument represents a pivotal
development in the global tax landscape, with significant
implications for economic interactions worldwide.
By enhancing tax certainty, increasing tax revenue,
reducing double taxation, and streamlining compliance,
the MLI aims to create a fairer and more transparent
international tax environment. However, its success
hinges on broad and effective implementation across
countries, requiring cooperation and commitment from
governments. As nations navigate the complexities of
global taxation, the MLI has the potential to foster a more
balanced economic landscape, ultimately promoting
sustainable growth and development. Addressing the
challenges of its adoption will be essential to realizing the
full benefits of this innovative instrument, shaping the
future of international taxation and global economic
stability.
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Recommendations:

Recommendations on Multilateral Instruments (MLI):

1- Analyze the impact of the MLI convention on the tax treaty
network and how it is changing the international tax
landscape. Consider the different measures included in the
MLI and how they are being implemented by countries.

2- Evaluate the role of the MLI in combating BEPS and other
tax avoidance practices. Consider the effectiveness of the
MLI in addressing issues such as treaty abuse, hybrid
mismatches, and other tax planning strategies.

3- Analyze the MLI's impact on taxpayers, including
multinational corporations and individuals. Consider the
potential effects on tax planning, tax compliance, and
administrative procedures.

4- Discuss the challenges and opportunities of implementing
the MLI convention, including the potential impact on
domestic tax laws and the need for coordination among
countries.

5- Analyze the potential impact of the MLI on developing
countries and how it can help to promote tax revenue
mobilization and prevent tax base erosion.

6- Examine the challenges and opportunities of the MLI for
tax authorities and their efforts to combat tax evasion,
corruption, and other illicit financial flows.

7- Finally, consider the potential impact of the MLI and other
international  tax initiatives on global economic
development and the role of international organizations
such as the OECD and the UN in shaping the future of
international tax policy.
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Recommendations on Base Erosion and Profit Shifting plan:

1- Analyze the effectiveness of the BEPS actions in addressing
tax avoidance by multinational enterprises. Assess the
extent to which the BEPS actions have been adopted by
countries and their impact on the global tax system.

2- Study the role of tax havens in facilitating base erosion and
profit shifting and propose measures that could be adopted
to curb the use of tax havens by multinational enterprises.

3- Examine the impact of the BEPS actions on developing
countries and assess the extent to which they have been able
to implement the BEPS recommendations.

4- Explore the legal and ethical implications of the BEPS
actions on multinational enterprises, governments, and
society at large. Consider the potential conflicts that could
arise between different stakeholders.

5- Analyse the challenges and limitations of the BEPS actions.

6- Assess the role of technology in addressing base erosion
and profit shifting that could be adopted to leverage
technology to improve tax compliance and enforcement.

7- Study the implications of the BEPS actions on tax treaties
and propose measures that could be adopted to ensure
consistency and coherence in the global tax system.

8- Examine the role of international organizations such as the
OECD and the UN in promoting tax cooperation and
coordination among countries.

9- Explore the role of public opinion and civil society in
promoting tax transparency and accountability.
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ABBREVIATIONS
BEPS Base Erosion and Profit Shifting
MLI Multilateral Instrument
MNCs Multinational Corporations
OECD Organizations for Economic Co-operation and
Development
The Group of Twenty - Argentina, Australia, Brazil,
Canada, China, France, Germany, India, Indonesia,
G20 Italy, Japan, Republic of Korea, Mexico, Russia,
Saudi Arabia, South Africa, Turkey, the United
Kingdom, the United States, and the European Union.
EU European Union
CTA Covered Tax Agreements
LOB Limitation of Benefits
PPT Principal Purpose Test
PE Permanent Establishment
MAP The Mutual Agreement Procedure
MBTA Mandatory Binding Treaty Arbitration
UAE United Arab Emirates
UN United Nations
BIAC Business and Industry Advisory Committee
TUAC Trade Union Advisory Committee
D/NI Deduction/non-inclusion
CFC Controlled Foreign Company
MNEs Multinational Enterprises
GAAR General Anti-Abuse Rule
AOA The Authorized OECD Approach
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