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The Contractual Justice: A Comparative Study

Tharwat Abdel Hady Khaled El-Gohery

Law Department, Faculty of Business Management, The North
boundaries University, Arar, Saudi Arab Kingdom.

E-mail: tharwat.mohmed(@nbu.edu.sa

Abstract:

Research goals

This research aims at illustrating the sources of contractual justice in
the administrative contracts, presenting mechanisms that judge could
use to realize the contractual justice to complete the contract by
imposing some obligations that protect the weak party of the contract
or annulling the contract if it contained abusive terms.

Methodology

This research used the analytical —comparative method.
Results

This research concluded some results, we point out some of them:
The judge could realize the contractual justice through annulling
contracts contain abusive terms and complete the contract to protect
the weak party in the contract, completing the contract using the
custom or another approved source; using his power in the
emergency conditions that cause contractual disequilibrium, turn
back the obligation to the reasonable level, either through reducing
the debtor's obligations or increasing the financial value of these
obligations
Recommendations

It 1s necessary to devote the contractual equilibrium principle
through imposing obligations were not exist in the contract, annulling
the abusive terms imposed in some contracts; imposing menacing
fine that is effective in executing judgments.

Keywords:  Contractual  Justice;  Administrative  Contracts;
Emergency Conditions, Willing Power, Juridical Orders; Menacing
Fine.
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(1)  Michel Rousset et Olivier Rousset, Droit administratif I, L’action
administrative, Presses Universitaires de Grenoble, 2004, p.105.

(2) Gabriel de Almeida Barreto, Hardship in international commercial
contracts, a comparative analysis of the rules in transnational commercial
law, R. Fac. Uni. Sao. Pau. Vol. 111, 2016, p.698.



(YYAY) BVEEO L AYYE 3wl ki) ® (pady g gualiedf ddall @ Auigdad g dugdatf Cgmd ! A
s cdoudl 1da e Dol Dl slu ) b (golsY1 ool Aok Jlas] juaziy ¥y
P o] DI o | Mg ¢ Sladll (Sl 5 gbao das e Al 0 ]| e
VS:-O.:.:JS,&J%&DS%QTQ,; c@‘ﬁj,ﬁ‘i@ﬂﬁj;}“l@q-glf‘ﬁ

oSl i) (A e sy 0 Sy ) el 5 LY

2992 dors Lol Uil sl s 3 (g,05Y) ool Aol Gl )15 ) gl Ll
o s bty o Soudl 0o jaluall G Jall e dutsd ) dal A1 o3 5 o5 oo
05 s W 3 (Pl 8 g aslined Wl 5 @Sl i) L ol Y
s b ca.ﬁyu,uu.l_a,‘vs,a‘qucuﬁ@;a»,ﬁfm}s
L5 Y A5 gl ey (oted| o gl B 0 oty dgd) el )1 ol 35 Y 1Y)
M At ol il (o) Bk Bl 3 5 el oLl Sl &y dga)
I &ttgd) Ll ) b 5 b g1 Ol J) Lgred JolS a5 (AL g
O Yo 4 el 3] 3 A

- G A IS0

32 el ! 10 OIS 13 Lo g il DIdadl jheas olo b Coudl DIKS] 0SS
Lty gl )1 gl S ¢ a0 3 g il Lo pbao ol (31 BV 31 llalk
s

Jom Lo il 331 5l It N 6 585 B e 3L LISCEYI L
CUAS Ul g ans oot Loy Ml Ll L putio 3080 55 a0 el s

g_s,.w%u@mubuwwya Lo 05! g ddia)l Dlaad) uoes
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(YYYY) DVEE0 L AYSYE 3wl libia] B (gasy¥lg pualied) ddal) @ Auigdlal)g Aegdal| Syt dlsne
2L e IS o Bokial) Dbl Bolase) Al 255Ul S5 g o)) 2 a5 f2es
Sl Y s ¥ i 59 pied | G ol Bylese) Bpuiadl el Y1 fokes Bales
8ol YOl Jaoes o ¢ i el 5 aiadl GBI s o 5 Al 5 Laell
W Jdadl ds 5 5t o Ayiad) Dol G sy gy oW1 o g i3l
(2555 @l G Bl e wﬁ@|»1&wa¢» Al S 4 ou

DI 4z e b g el 10a
dal g lsY) 2Ll oS 135 ctiadl G3IBY £aBladl 4 ool T o Wsli
doiall by o o Jaad83Ls oT p15Y1 adiey J ginadl ol ) ol 5331 5,
Dol eda b oW ol b s Y (7 S5 ol o] o jlasls diadd 3 50
A oy 5l il b ad) by o Ls ¢t oLl e Al s el

s s oy
O Joiads oS aaldl Dladl f Apuadl Dl Guioes 3 oo\ dlaks dne
o= sl Al Jlas Y oo Lo dudiad) D1l O Slasls aed! leds sl
Jois LBy g o ol NI 1A ol 53 ol ccpadd G el ol Y1 olis] UM

9ol 3 e iy O Lgde 0 3 iy o S0 5 el

a.xgmj\“5.\_;w‘r|;,.~.\>u.1_:udx_au;1,u,wu,,wm,m el s golual) (V)
“AYY o Y AA Y il Y udoead | STl el s sl ol 00 i AY)

AYE e
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* ghazalaa muhamad dia' aldiyn- fayruz bin shanuwf - eayishat bin
eamur: aleadalat aleaqdiat bayn al'iiradat walqanuni, almajalat
aljazayiriat lilhuquq waleulum alsiyasiati, almujalad 7, eadad 1,
2022, sa725- sa733.

* shadit 'iibrahim almahrugaa- 'ahmad mahrus najaa: altahkim faa
aleuqud al'iidariati, dirasat mugqgaranati, maktabat alganun
wal'iqtisadi, alrayad, 1433h-2012m.

* eatif saedaa muhamad: alshurut al'iistithnayiyat ghayr almalufat
faa aleuqud aliidariati, mahitha, qimatuha aliidariatu, dirasat
tahliliat mugaranati, almajalat alganuniati, aleadad altaasie, 2019,
sa21- sas9.

 cid maseud aljahnaa: algada' al'iidaraa watatbiqatuh faa
almamlakat alearabiat alsueudiati, tal, matabie almajd altijariati,
alriyadi, 1404h-1984m.

* majid malfaa aldiyhanaa: khasayis aleuqud al'iidariati, majalat
albuhuth alfighiat walqanuniati, kuliyat alsharieat walganun
algahirati, aleadad 42, 2023, sal703- sal748.

* muhamad bahaa yunis: algharamat altahdidiat kawasilat li'iijbar
al'iidarat ealaa tanfidh al'ahkam al'iidariat faa alganun alfaransii,
dar alnahdat alearabiati, 2000.

* muhamad earfan alkhatib: almabadi almuatarat linazariat aleaqd
faa altashrie almudnaa alfaransiu aljadida, dirasat naqdiat tasiliat
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mugqaranati, majalat kuliyat alganun alkuaytiat alealamiati, eadad 2,
2019, sal83-sa234.

 muhamad jamal dhunaybatu: aleaqd al'iidaraa, dirasat
mugqaranati, maktabat alganun wal'iigtisadi, alrayad, bidun sanat
nashra.

* muhamad husayn mansur: almadkhal 'iilay alqanunu, alqaeidat
alganuniatu, tal, manshurat alhalbaa alhuqugqiati, 2010.

» muhamad hasanin eabd aleali: mabadi alqanun al'iidaraa, alkutaab
althaanaa, dar alnahdati, 1997.

 muhamad khalid mansur: taghayar gimat alnuqud wata'athar
dhalik binazariat alzuruf altaariat fi alfigh al'iislamaa almuqarani,
majalat dirasat eulum alsharieat walganuni, aleadadil,1998,sal53.
* muhamad eabdalhamid 'abu zida: dawam sir almirfaq aleama,
risalat dukturah, kuliyat alhuquqi, jamieat algahirati, 1975.
 muhamad rifeat eabd alwahaabi: alqada' al'iidaraa, alkutaab
al'awala, tal, manshurat alhalbaa alhuqugqiati, 2005.

* mahmud bistam: 'azmat aleadalat faa alfikr alganunaa, almajalat
aljinayiyat algawmiatu, almujalad 55, aleadad al'uwala, mars 2012,
si7.

» mahmud halmaa: aleuqd al'iidaraa, tal, dar alfikr alearbaa <1974.
* mukhtariat shibanaa: altadakhul altashrieiu faa aleuqud
wa'atharuh ealaa sultan aliiradati, kuliyat alhuquq waleulum
alsiyasiati, jamieat bin khaldun, almaghribi, 2022.

* mistafaa alkhatib: almujaz faa alnazariat aleamat lil'iltizami,
nazariat aleaqda, matbaeat qurtibat, 'aghadir, almaghribi, 2019.

* hunaraa batifuli: falsafat alqanuni, tarjamat samuhaa fawq
aleadati, manshurat euaydat, bayrut, ta3, 1984.

* wsam sabir aleanaa: alqada' al'iidaraa, tal, maktabat alsinhuraa,
baghdad, 2015.

marajie mutakhasisa

* ryad 'ahmad eabd alghafur- shuruq eabaas fadila: dawr aleadalat
faa takmil aleuqudi, majalat albuhuth alqanuniat walsiyasiati,
aleadad 14, 2019, sal- sa43.

* 'ligsasaa eabd alqadir: nazariat alzuruf altaariat wa'atharuha ealaa
tanfidh aliltizam altaecaqudii, almajalat al'afriqiat lildirasat
alganuniat walsiyasiati, aljazayar, almujalad 2, aleadad 2, 2018,
sal27-sal42.
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 muhamad mahsubi: 'azmat aleadalat aleagadiat faa alganun
alruwmanaa, dar alnahdatialearabiati, 2000.

* muhamad mahaa aldiyn salim: nazariat alzuruf altaariat bayn
alganun almudnaa walsharieat al'iislamiati, dirasat muqaranati, dar
almatbueat aljamieiati, al'iiskandariat 2007.

* mansur hatim muhsin: aleadalat aleagdiatu, majalat jamieat babil
lileulum al'iinsaniati, aleiraqi, aleudadu6, 2017, sa2584.

* mansur hatim muhsin: mutatalibat tahqiq aleadalat altacaqudiati,
majalat jamieat babil lileulum al'iinsaniati, aleiraqi, aleudadu3,
2018, sal- sa30.

* yhi bin 'ahmad bin muhamad eubayd: alquyud ealaa jihat
al'iidarat faa aleuqud al'iidariati, majalat qada'i, aleadad althaamin,
1436hi, sa270- sa375.

alrasayil aleilmia

* jurj jan salim: madaa sultat alqadaa faa altadakhul faa aleaqda,
risalat majitsir, kuliyat alhuquq waleulum alsiyasiata, aljamieat
allubnaniati, 2020.

* raja’ eysawaa: sultat alqgadaa faa 'ithdath altawazun aleaqdaa,
risalat dukturah, kuliyat alhuquq waleulum alsiyasiati, jamieat 'abu
bakr bilqayd, 2022.

« zimam jumeata: aleadalat aleaqdiat faa alqanun aljazayraa, risalat
dukturah, kuliyat alhuquqi, jamieat aljazayir, 2014.

* shadhaa salim dhahaba: 'athar ‘'iikhtilal altawazun almalaa faa
aleuqud al'iidariat bayn alganun aleiragaa walqanun alfaransi,
risalat majistir, kuliyat alhuquqi, jamieat al'adyan walmadhahibi,
aleiraqi, 2022.

* sdiq shyati: 'athar maslahat almujtamae faa alhadi min mabda
sultan aliiradat faa majal altacaqudi, risalat dukturah, kuliyat
alhuquq waleulum alsiyasiati, jamieat aljazayir 1, 2018.

* gwyzaa hawaryt: madaa faeiliat al'awamir altanfidhiat
walgharamat altahdidiat faa tanfidh 'ahkam al'iilgha'i, dirasat
mugqaranati, risalat dukturah, kuliyat alhuquq waleulum alsiyasiati,
jamieat jabalaa liabs, aljazayar, 2023.

» karmat eabd aleaziz ghuyni: aleadalat aleaqdiat faa aleuqud
al'iidariati, risalat majistir, kuliyat alhuquq waleulum alsiyasiati,
jamieat zayan eashur, aljazayar, 2016.
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* hanaa eabd allatifi: hudud al'akhdh bifikrat iieadat altafawud faa
aleaqda, dirasat muqaranati, risalat dukturah, kuliyat alhuquq
waleulum alsiyasiati, jamieat 'abu bakr bilqayd, aljazayar, 2016.
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