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The authority of the Guardian in Dealing with the Estate
states interests in the Islamic Jurisprudence
a comparative jurisprudential study

Mohamed Ali Ali Okaz

Department of general Jurisprudence, Faculty of Sharia and Law,
AlAzhar university, Damanhour, Egypt.

E-mail: mohamedokaz.3523(@azhar.edu.eg

Abstract:

This research is handling the extent of the authority of the
guardian in nominating or leasing or investing the estates of the
state as according to that the asset in processes in dealing of the
estates of the state to be sold or leased or invested freely, so it is
not prohibited unless it is contradictories to the Rules of Allah and
the obedience of Prophet Mohamed ( peace be upon him )
therefore the dealing with the estates of the state is based on the
rules of jurisprudence in dealing by the guardians to be watched
over according to the interests

Some texts discovered the jurisprudents in some different
jurisprudence creeds, to get into an agreement accordingly to the
rules of individuals dealing with the public funds also, the dealing
of guardians owners in which opposing the public interests in this
type of funds, as sales the public funds or giving for free or
surviving it or handing placements of other dealings, that extracted
from the provisions of the special transactional rules

So when the dealing is out of the public funds from the special
interests, to be included in dealings to promote the public interests
among people ( governmental or other bodies ) it is breaching the
activation of the rules to enlarge the scope with exception that
some people are preforming some dealings in deferent manners in
the limits of public interests

In this research I shall add that some texts in the jurisprudential
Islamic Sharia explicitness in this respect with noting that some
truth of the agreement signed by the guardian with the beneficiaries
with the on the edges of the roads or sea beaches or large rivers or
main streets
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It 1s allowed that the endowment could be sold or replaced if its
interests diminished or breached or in its sale or replacement or
transferring is in the Muslims interests as it is not allowed for the
endower or his counterpart ability to deal with it unless a permit
issued and made by the courts

Keywords:  Guardian, Estates, Jurisprudence, Estates
Investments, Estate Leases.
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References:

almadhhab alhanafiu:

* 'abu alhasan, eala' aldiyn, eali bin khalil altarabulsi alhanafiu
almutawafiy sana (844h), mueayn alhukaam fima yataradad bayn
alkhasmayn min al'ahkami, bidun tabeati, bayrut, dar alfikri, bidun
tarikhi.

* 'abu muhamad ghanim bin muhamad albaghdadi alhanafiu
almutawafaa sana (1030h), mujmae aldamanati, bidun tabeati,
bayrut, dar alkutub al'iislamii, bidun tarikhi.

* 'ahmad bin muhamad aibn alshuhnati, lisam alhukaam fi maerifat
alhukaami, altabeat althaaniati, algahiratu, albabi alhalbi, (1973mi).
» zayn aldiyn bin 'iibrahim bin muhamad almaeruf biaibn najim,
albahr alraayiq sharh kanz aldagayiqi, altabeat althaaniati, bayrut,
dar alkitaab al'iislamii, bidun tarikhi.

 shikhaa zardhu, eabd alrahman bin muhamad almutawafaa sana
(1078h), mujmae al'anhur fi sharh multagaa al'abhar, kharaj ayatih
wa'ahadithahi:khalil eumran, altabeat al'uwlaa, bayrut, dar alkutub
aleilmiati, (1998ma).

« fakhr aldiyn euthman bin ealii alzayleaa almutawafaa sana
(743h), tabyin alhaqayiq fi shahr kanz aldagayiqi, tahqiqu: 'ahmad
eazw einayat, altabeat al'uwlaa, bayrut, dar alkutub aleilmiati,
(2000muy).

* kamal aldiyn muhamad bin eabd alwahid alsiyuasaa alsakandraa
almaeruf biaibn alhumam almutawafaa sanatan (681h), sharh fath
algadir ealaa alhidayati, altabeat al'uwlaa, alqahirati, matbaeat
mustafi albabi alhalbi, (1970mi).

* muhamad 'amin bin eumar bin eabd aleaziz eabidin aldimashqaa
alhanafii almutawafaa sana (1252h), radi almuhtar ealaa alduri
almukhtari,  altabeat  althaaniatu,  bayrut, dar  alfikri,
(1412h/1999ma).

* muhamad bin 'ahmad bin 'abi sahl shamms al'ayimat alsarukhsii
almutawafaa sanatan (283hi), almabsuta, bidun tabeati, bayrut, dar
almaerifati, (1414h/1993mu).

 muhamad bin ealaa bin muhamad alhusnaa almaeruf bieala'
aldiyn alhasakafii almutawafaa suna (1088h), aldur almukhtar
sharh tanwir al'absar wajamie albahari, tahqiqu: eabd almuneim
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khalil 'iibrahim, altabeat al'uwlaa, bayrut, dar alkutub aleilmiati,
(2002mu).

* mahmud bin 'ahmad aibn mazat, almuhit alburhaniu fi alfigh
alniemani, tahqiqu: eabd alkarim sami, altabeat al'uwlaa, bayrut,
dar alkutub aleilmiati, (2004mu).

almadhhab almalkii:

 'iibrahim bin ealaa bin muhamadi, abn farhun, burhan aldiyn
alyacumraa almutawafaa sanatan (799hi), tabasurat alhukaam fi
'usul al'agdiat wamanahij al'ahkami, altabeat al'uwlaa, algahirati,
maktabat alkuliyaat al'azhariati, (1406h).

* 'abu albarakat 'ahmad aldirdir almutawafaa suna (1201h), alsharh
alkabir ealaa mukhtasar khalil, altabeat al'uwlaa, aetni bih
warajieah: kamal aldiyn eabd alrahman, bidun tabeati, bayruta,
almaktabat aleasriati, (2006ma).

* 'abu aleabaas 'ahmad bin muhamad alkhulawti, alshahir
bialsaawaa almutawafaa sana (1241hi), bilughat alsaalik li'aqrab
almasalik almaeruf bihashiat alsaawaa ealaa alsharh alsaghiri,
bidun tabeati, algahirat, dar almaearifi, bidun tarikhi.

* 'abu aleabaas shihab aldiyn 'ahmad bin 'iidris bin eabd alrahman
almalkaa alshahir bialqarafi, aldhakhirati, tahqiqu: muhamad hajaa
wakhrun, altabeat al'uwlaa, bayrut, dar algharb alislamii,
(1994ma).

* 'abu algasim bin 'ahmad bin muhamad bin eabd allah, abn jaziy
almaliki almutawafaa sana (741 ha), alqgawanin alfighiatu, tahqiqu:
majid alhamawaa, altabeat al'uwlaa, bayrut, dar aibn hazma,
(1434h).

* 'abu algasim muhamad bin 'ahmad bin jazaa alkalbaa algharnati
almaliki (693/741hi), alqawanin alfighiat fi talkhis madhhab
almalikiati, tahqiqu: majid alhamwaa, bidun tabeati, dar aibn
hazma, bidun tarikhi.

* 'ahmad bin ghanim alnafrawi, alfawakih aldawanaa ealaa risalat
alqayrawani, altabeat al'uwlaa, bayrut, dar alkutub alealadaati,
(1995mi).

» zkaria bin muhamad bin 'ahmad bin zakariaa al'ansaraa, zayn
aldiyn 'abu yuhyi alsunaykaa almutawafaa sanatan (926h), algharar
albahiat fi sharh albahjat alwardiati, bidun tabeati, almatbaeat
almimaniati, bidun tarikhi.
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* zkaria sharaf aldiyn yuhyi bin muhamad alhataab almutawafaa
sanatan (995h), risalat fi hukm bayae al'ahbas, tahqiqa: 'iigbal eabd
aleaziz almutawiea, alshaariqati, silsilat '1isdarat al'amanat aleamat
lil'awqafi, (2006mi).

 shams aldiyn 'abu eabd allh bin muhamad altarabulsaa, almaeruf
bialhitab alraeaynaa almutawafaa sanatan (954h), mawahib aljalil,
altabeat althaalithata, bayrut, dar alfikri,, (1992ma).

* cabd albaqi bin yusif bin 'ahmad alzarqgani almisriu almutawafaa
suna (1099h), sharh alrazqani ealaa mukhtasar khalil, dabtah
wasahhih wakharaj ayathi: eabd alsalam muhamad 'amin, altabeat
al'uwlaa, bayrut, dar alkutub aleilmiati, (2002mu).

* eabd allah bin eabd alrahman 'abaa zayd algayrwanaa, alnawadir
walziyadat ealaa ma fi almudawanat min ghayriha min al'umahati,
tahqiqu: eabd alfataah alhlu, altabeat al'uwlaa, bayrut, dar algharb
al'iislamii, (1999mu).

* eabid allah bin alhusayn bin alhasan 'abu algasim aibn aljallab
almalikiu almutawafaa suna (278h), altafrie fi figh al'iimam malik
bin 'ansa, tahqiqu: sayid kasarawi hasan, altabeat al'uwlaa, bayrut,
dar alkutub aleilmiati, (2007mu).

* gasim bin eisaa bin naji altanukhii alqayrawanii almutawafaa
sanatan (837h), sharh aibn naji altanukhii ealaa matn alrisalat liaibn
'abi zayd algayrawani, aietanaa bihi: 'ahmad firid, altabeat al'uwlaa,
bayrut, dar alkutub aleilmiati, (2007ma).

* malik bin 'anas bin malik bin eamir al'asbahii almadaniu
almutawafaa suna (179h), almudawanatu, altabeat al'uwlaa, bayrut,
dar alkutub aleilmiati, (1994mu).

* muhamad bin 'ahmad bin earafat aldusugaa almutawafaa sanatan
(1230h), hashiat aldusuqaa ealaa alsharh alkabiri, kharaj ayatih
wa'ahadithihi: muhamad eabd

+ allah shahin, bidun tabeati, bayrut, dar alkutub aleilmiati,
(2003mi).

* muhamad bin 'ahmad bin mahm eulaysh (1378h), fath alealaa
almalik fi alfatwaa ealaa madhhab al'imam malk, bidun tabeati,
bayrut, dar almaerifati, bidun tarikhi.

e muhamad bin 'ahmad bin muhamad ealish, 'abu eabd allah
almaliki almutawafaa suna (1299h), fath alealii almalik fi alfatwi
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ealaa madhhab al'iimam malk, bidun tabeati, bayrut, dar
almaerifati, bidun tarikhi.

* muhamad bin 'ahmad ealish, manah aljalil sharh mukhtasar khalil,
bidun tabeati, bayrut, dar alfikri, (1989ma).

almadhhab alshaafieiu:

* abin almulaqin siraj aldiyn 'abu hafs eumar bin ealaa bin 'ahmad
alshaafieii almutawafaa suna (804h); tuhfat almuhta; 'iilaa 'adilat
alminhaji, tahqiqu: eabd allah bin saeaf allihyani, altabeat al'uwlaa,
makat almukaramatu, dar hira', (1406h).

* 'abu 'iishaq 'iibrahim bin eali bin yusuf alshiyrazii almutawafaa
sana (476h), almuhadhab fi figh al'iimam alshaafieay, bidun
tabeati, bayrut, dar alkutub aleilmiati, bidun tarikhi.

* 'abu alhasan ealaa bin muhamad bin muhamad bin habib albusraa
albaghdadiu alshahir bialmawardi almutawafaa sana (450h), alhawi
alkabira, tahqiqu, alaa mueawad wakhrun, altabeat al'uwlaa,
bayrut, dar alkutub aleilmiati, (1999mu).

* 'abu alhasan eali bin muhamad bin muhamad bin habib albasarii
albaghdadiu, alshahir balmawrddy almutawafaa suna (450h),
al'ahkam alsultaniatu, bidun tabeati, algahirata, dar alhadithi, bidun
tarikhi.

* 'abu hamid muhamad bin muhamad alghazalaa altuwsiu
almutawafaa sana (505hi), alwasit fi almadhhaba, tahqiqu: 'ahmad
mahmud ‘'iibrahim wakhrun, altabeat al'uwlaa, alqahirata, dar
alsalam, (1417h).

* 'abu zakariaa muhyi aldiyn yahi bin sharaf alnawawiu
almutawafaa sanatan (676h), rawdat altaalibin waeumdat
almuftina, tahqiqu: zuhayr alshaawish, altabeat althaalithata,
bayrut, almaktab al'iislamia, (1991ma).

e 'abu zakariaa muhyi aldiyn yuhyi bin sharaf alnawawiu
almutawafaa sanatan (676h), minhaj altaalibin waeumdat almufatin
fi alfigh, tahqiqu: eiwad gasim 'ahmadu, altabeat al'uwlaa, bayrut,
dar alfikri, (1425h).

* 'abu muhamad eiz aldiyn eabd aleaziz bin eabd alsalami, qawaeid
al'ahkam fi masalih al'anamu, rajach waealaq ealayhi: tah eabd
alrawuwf saedu, bidun tabeati, alqahirati, maktabat alkuliyaat
al'azhariati, (1414h/1991ma).
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* shihab aldiyn 'ahmad bin 'ahmad bin 'ahmad aibn salamat
galyubaa, shihab aldiyn 'ahmad alburlsaa eumayrat, hashita
galyubaa waeumayrat ealaa sharh jalal aldiyn almuhalaa ealaa
minhaj altaalibin lishaykh muhyy aldiyn alnuwwaa fi figh
madhhab al'iimam alshaafieaa, bidun tabeati, alqahirat, dar 'iithya'
alkutub alearabiati, bidun tarikhi.

* eabd alkarim bin muhamad alraafieii algazwiniu almutawafaa
suna (623h), fath aleaziz bisharh alwujiz, bidun tabeati, bayrut, dar
alfikri, bidun tarikhi.

almadhhab alhunbalii:

* 'abu "iishaq burhan aldiyn bin muhamad bin eabd allah abn muflih
almutawafaa suna (884hi), almubdie sharh almuqganaea, bidun
tabeati, alriyad, dar ealam alkutub, (1423h/2003ma).

* taqaa aldiyn 'abu aleabaas 'ahmad bin eabd alhalim bin taymiat
alharaanii almutawafaa sanatan (728h), majmue alfatawaa, tahqiqu:
eabd alrahman bin muhamad bin gasima, bidun tabeati, almadinat
almunawarati, majmae almalik fahd litibaeat almushaf alsharif,
(1995ma).

* taqi aldiyn 'abu aleabaas 'ahmad bin eabd alhalim aibn taymiat
almutawafaa sanatan (728h), alsiyasat alshareiat, altabeat al'uwlaa,
almamlakat alearabiat alsaeudiat, wizarat alshuwuwn al'iislamiat
waldaewat wal'iirshadi, (1418h).

* taqi aldiyn 'abu aleabaas 'ahmad bin eabd alhalim bin taymiat
almutawafaa sanatan (728h), majmue alfatawi, tahqiqu: eabd
alrahman bin muhamad, bidun tabeati, almadinat almunawarati,
mujmae almalik fahd litibaeat almushaf alsharif, (1416h/1995ma).

* taqi aldiyn 'abu aleabaas 'ahmad bin eabd alhalim bin eabd
alsalam bin eabd alllh bin 'abi algasim bin muhamad abn taymiat
alharaanii alhanbalii aldimashqii almutawafaa sana (728h),
alfatawi alkubraa, altabeat al'uwlaa, bayrut, dar alkutub aleilmiati,
(1987mu).

* shraf aldiyn bin 'ahmad bin musaa bin salim 'abu alnaja
alhajaawii, al'iignae litalib aliaintifaeu, tahqiqu: eabd alllh bin eabd
almuhsin, altabeat althaaniatu, alrayad, dar ealam alkutub,
(1999mi).
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« cala' aldiyn 'abu alhasan ealaa bin sulayman almardawaa
almutawafaa sana (885h), al'iinsaf fi maerifat alraajih min alkhilafi,
altabeat althaaniati, dar 'ithya' alturath aleurbaa, bidun tarikhi.

* muhamad bin 'abi bakr bin 'ayuwb abn qiam aljawziati, alturuq
alhakmiat fi alsiyasat alshareiati, bidun tabeati, maktabat dar
albayan, bidun tarikhi.

* muhamad bin muflah bin muhamad bin mufraji, shams aldiyn
almuqdisii alhanbalii almutawafaa sana (763h), alfuruea, tahqiqu:
eabd allah bin eabd almuhsin altarkia, altabeat al'uwlaa, bayrut,
muasasat alrisalati, (1424h).

* maraei bin yusif bin 'abaa bakr bin 'ahmad alkarmii alhanbali
almutawafaa sana (1032h), dalil altaalib linayl almatalibi, tahqiqu:
'abu qutaybat mazr muhamad, altabeat al'uwlaa, alriyad, dar tibt,
(2004ma).

* mistafi bin saed bin eabdih alsuyuti shuhrata, alrahibanaa
mualidan thuma aldimashqiu alhanbali almutawafaa sanatan
(1243h), matalib 'uwli alnahy fi sharh ghayat almuntahi, altabeat
althaaniatu, bayrut, almaktab al'iislamia, (1994ma).

 muafaq aldiyn abn gadamata, eabd allah bin 'ahmad bin
muhamad, 'abu muhamad almaqdisii almutawafaa sana (620h),
alkafi fi figh al'iimam 'ahmad bin hanbal, altabeat al'uwlaa, bayrut,
almaktab al'iislamia, (1423h/2003ma).

* muafaq aldiyn abn qadamata, eabd allh bin muhamad, 'abu
muhamadi, almaqdisiu almutawafaa sana (620h), almughaniy
walsharh alkabira, tahqiqu: muhamad sharaf aldiyn, alsayid
muhamadu, bidun  tabeati, algahirata, dar  alhadithi,
(1425h/2004ma).

* muafaq aldiyn eabd allh bin 'ahmad bin muhamad bin qudamat
aljamaeiliu almaqdisiu alshahir biabn qudamat almutawafaa sana
(620h), almighni, bidun tabeati, alqahirati, maktabat algahirati,
(1388h/1968mu).
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