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The Legal Nature Of The Place Of The Contract
Concluded By Electronic Means

"Comparative Analytical Study"

Gehad Mahmoud Abd Elmobdy

Department of Civil Law, Faculty of Law, Ain Shams University,
Cairo, Egypt.

E-mail: gehadmahmoud888@gmail.com

Abstract:

The subject of the research deals with a matter of great
importance: which is the legal Nature of the place of the electronic
contract, it i1s among thorny issues raised by the concluding of the
contract via the internet, and it requires legal solutions to it,
whether by referring to the latest development of rules and
provisions set up to meet the challenges and hindrances that
emerged from the outcomes of contracts made through modern of
communications means, or by using the general or traditional rules
of civil law.

The subject deals the nature of the electronic contract place and
the huge jurisprudential argument arisen about it to find out
whether it is the real place of a real contract or unreal or a mixed
contract place of a special nature and whether the provisions of the
contract between present parties or absent parties, and the same
regarding the position of some Arab countries’ laws in this regards.

The research is concluded that the closest solutions to rightness
and logic in determining the legal nature of the electronic contract
place lies in determining the electronic means that is used in
concluding electronic contracts. And this research recommends that
the Egyptian legislator shall issue a special law relating to the
Electronic Commerce, which includes regulating the issue of the
electronic contract place.
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"In the context of contract formation, unless otherwise agreed by the
parties, an offer and the acceptance of an offer may be expressed by
means of data messages. Where a data message is used in the formation of
a contract, that contract shall not be denied validity or enforceability on
the sole ground that a data message was used for that purpose".
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Marie Demoulin, Etienne Montero: La conclusion des contrats par voie
électronique. Editions Bruylant, Bruxelles, 2002. p. 543, 544.

Charlaine Bouchard et Marc Lacoursiére: Les enjeux du contrat de
consommation en ligne. Article Publi¢ dans Revue générale de droit,
Volume (33), Numéro (3), 2003. p. 426.
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wahujyatiha fi al'iithbat almadanii, dar althagafati, al'urduni, tabeat
1997m.

* d. eabd alhay hijazi: alnazariat aleamat lilailtizami, aljuz' althaani,
masadir alailtizami, maktabat nahdat masiri, alqahirat, bidun sanat
tabea.

* d. eabd alrazaaq alsanhuri: alwajiz fi sharh alganun almadanii ,
nazariat aliailtizam biwajh eami, dar alnahdat alearabiati, algahirati,
tabeat 1966m.

 d. eabd alfataah eabd albaqi: nazariat aleaqd wal'iiradat
almunfaridati, dirasat mueamaqat wamuqaranatan bialfigh
al'nislamii, alkutaab al'awwla, bidun dhikr nashir, tabeatan 1984m.

* da. eabd alnaasir twfyq aleatari: masadir al'iiltizam, muasasat
albustanii liltibaeati, algahirat, tabeat 1990m.

* d. majid muhamad 'aba alkhayli: aleugad al'ilikturuniu, maktabat
alrushdi, almamlakat alearabiat alsueudiati, altabeat al'uwlaa, tabeat
1430h/2009m.

* d. muhsin eabd alhamid albihi: alnazariat aleamat lilailtizamati,
aljuz' al'awala, masadir alailtizami, dar alnahdat alearabiati,
algahirati, altabeat althaaniatu, tabeat 2020m.

* d. muhamad alhasni: himayat almustahlik al'iilikturunii fi alganun
alduwalii alkhasi, dar alnahdat alearabiati, algahirati, tabeat 2014m.
* d. muhamad hasan gasimi: alqanun almadani, alailtizamati,
almasadiri, aljuz' (1), aleaqdu, manshurat alhalabi alhuquqiati,
bayrut, lubnan, bidun sanat nashra.

* d. muhamad husayn mansur: alnazariat aleamat lilailtizami,
alkutaab al'awala, masadir alailtizami, dar aljamieat aljadidati,
al'iskandariat, tabeat 2005m.

* almaswuwliat al‘iillikturuniati, dar aljamieat aljadidati,
al'liskandariati, tabeat 2007m.

* d. muhamad alsaeid rushdi: altacaqud biwasayil alaitisal
alhadithat mae altarkiz ealaa albaye biwasitat altilfizyuni, matbueat
jamieat alkuayti, tabeat 1998m.

* d. muhi aldiyn ‘'iismaeil ealam aldiyn: nazariat aleaqda,
mugaranatan bayn algawanin alearabiat waltashrieat al'iislamiati,
dar alnahdat alearabiati, alqahirati, tabeat 1994m.
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* d. mustafaa 'ahmad 'abu eamrw: majlis aleaqd al'iiliktrunii, dirasat
mugaranati, dar aljamieat aljadidati, al'iiskandariati, tabeat 201 Im.
* d. nabil 'iibrahim saedu: alnazariat aleamat lilailtizami, aljuz'
al'awala, masadir alailtizami, dar aljamieat aljadidati,
al'iskandariat, tabeat 2004m.

* d. hisham alearabii: altacaqud ean tariq aliantirnit min wijhat
alfigh al'iislamii, dar alyusri, alqahirati, tabeat 2019m.

2: alrasayil aleilmiia:

* da. bilgasam hamdi: 'iibram aleaqd al'iiliktruni, risalat dukturat
muqgadimat ‘'iilaa kuliyat alhuquq waleulum alsiyasiati, jamieat
alhaji likhadar batnati, aljazayar, sanat 2014/2015m.

* da. tamir muhamad aldimyati: "iithbat altacaqud al'iliktrunii eabr
al'intirnti, dirasat mugqgaranati, risalat dukturat muqadimat 'iilaa
kuliyat alhuquqi, jamieat eayn shams, sanatan 2008m.

* d. aljamil shukri aljimil: majlis aleaqd al'iiliktrunii wa'atharuh fi
alfigh al'iislamii walqanun almadanii, dirasat muqaranati, risalat
dukturat muqadimat 'iilaa kuliyat alhuquqi, jamieat almansurat,
sanat 2018m.

* d. eabd allah muhamad alealafi: 'ahkam alkhiar fi alganun
almadanii alyamanii, dirasat muqaranat bialganun almadanii
almisrii, risalat dukturat muqadimatan ‘'illaa kuliyat alhuquqi,
jamieat eayn shams, sanatan 1408h/1988m.

* d. eanadil eabd alhamid almutri: altaradi fi aleaqd al'iiliktruni,
risalat dukturat muqadimat 'iilaa kuliyat alhuquqi, jamieat eayn
shams, sanatan 2009m.

* d. majd aldiyn muhamad alsswswat: 'iibram eaqd albaye eabr
al'iintirnti, dirasat mugaranat bayn algawanin alwadeiat walfigh
al'iislamii, risalat dukturat mugadimat 'iilaa kuliyat alhuquq jamieat
eayn shams, sanatan 2010m.

* d. mikayiyl rashid alziybari: aleuqud al'iiliktruniat ealaa shabakat
al'iintirnit bayn alsharieat walganuni, risalat dukturat mugadimat
ilaa kuliyat alsharieati, aljamieat aleiraqiati, sanat 1433h/ 2012m.
3: albuhuth almanshura:

* d. 'ayman mustafaa 'ahmadu: altaebir ean al'iiradat bialwasayil
alilliktruniat fi daw' tashrieat dawlat al'iimarat alearabiat
almutahidati, bahth manshur bimajalat alfikr alshurti, almujalad
(23), aleadad (91), 'uktubar sanat 2014m.
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* d. "iias bin 'iibrahim alhazaei: al'iijab walqabul wanawaziluhuma
almueasiratu, bahath manshur bimajalat aleulum alshareiati,
jamieat algasima, almujalad (13), aleadad (3), yanayir 2020m.

* da. rida mutualiy wahadan: alnizam alqanunii lileaqd al'iiliktrunii,
dirasat muqaranat fi algawanin alwataniat waqanun al'uwnistiral
alnamudhajii  walfigh al'iislamii, bahath manshur bimajalat
albuhuth alganuniat walaiqtisadiati, kuliyat alhuquqi, jamieat
almansurat, aleadad (42), 'uktubar 2007m.

* d. sharif majid jawishi: majlis aleaqd al‘iliktrunii fi alganun
almadanii, dirasat muqgaranati, bahath manshur bialmajalat
alganuniati, jamieat algahirati, almujalad (6), aleadad (2), sanat
2019m.

» da. tariq kazim eajil: tabieat majlis aleaqd al'iliktruni, bahath
muqgadam ‘'iilaa almutamar aleilmii alsanawii alsaabie eashra,
almueamalat al'iilliktrunia (altijarat al'iilliktruniat - alhukumat
al'iiliktruniata), fi alfatrat ma bayn 19-20/5/2009m, bimarkaz
al'iimarat lildirasat walbuhuth alastiratijiati, 'abu zabi.

* da. eabd alrazaaq rahim alhity: hakam altacaqud eabr 'ajhizat
alaitisal alhadithat fi alsharieat aliislamiati, bahath manshur
bimajalat markaz salih eabd allah kamil lilaigtisad al'iislami,
jamieat al'azhar, almujalad (6), aleadad (18), sanat 2002m.

* d. eabd aleaziz almursi hamud: alhimayat almadaniat alkhasat
lirida' almushtari fi euqud albaye alati tatimu ean bued mae altatbiq
ealaa albaye ean tariq altilfizyun biwajh khasa, bahath manshur
bimajalat albuhuth alqanuniat walaiqtisadiat bikuliyat alhuquq
jamieat almanufiati, almujalad (12), aleadad (23), 'abril 2003m.

* d. eabd allah bin 'iibrahim alnaasir: aleuqud al'iiliktruniat, bahath
manshur bimajalat alsharieat walganuni, jamieat al'iimarat
alearabiat almutahidati, almujalad alkhamis (daman majmueat
buhuth mutamar al'aemal almasrifiat al'iiliktruniat bayn alsharieat
walqanuni), fi alfatrat bayn 9 - 11 rabie al'awal 1424h almuafiq 10 -
12 mayu 2003m.

* 'a. muhamad muzawizi: khususiat altaradi fi majlis aleaqd
al'iiliktrunii, bahath manshur bimajalat algada' almadanii, alsana
(6), aleadad (11), 2015m.

* d. nabil muhamad subih: himayat almustahlik fi altacamulat
aliiliktruniati, dirasat muqaranati, bahath manshur bimajalat
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alhuquq alsaadirat ean majlis alnashr aleilmii bialkuayt, almujalad
(32), aleadad (2), yuniu 2008m.

4: alsuna alnabawia wallugha alearabia walmaeajim
walmawsueat:

* 'ahmad bin muhamad bin eali alfiuwmi: almisbah almunir fi
gharayb alsharh alkabira, almaktabat aleilmiati, bayrut, lubnan,
bidun sanat nashra, aljuz' (1).

* 'iismaeil bin hamaad aljawhari alfarabi: alsahah taj allughat
wasihah alearabiat, tahqiq 'ahmad eabd alghafur eatar, dar aleilm
lilmalayini, bayrut, altabeat alraabieata, tabeatan 1407h/1987m,
aljuz' (3).

 muhamad bin 'tismaeil albukhariu: sahih albukhariu, dar abn
kathir, dimashqa, bayruta, altabeat al'uwlaa, tabeat 1423h/2002m.
 muhamad rawaas qileiji, hamid sadiq qanibi: muejam lughat
alfugaha'i, dar alnafayis liltibacat walnashr waltawziei, altabeat
althaaniati, tabeat 1408h /1988m.

* muhamad bin makram bin ealaa «'abu alfadl jamal aldiyn aibn
manzur al'ansari: lisan alearabi, dar sadir, bayrut, altabeat
althaalithatu, tabeat 1414h, aljuz' (6).

* almuejam alwasiti: talif nukhbat min allughawiiyn bimajmae
allughat alearabiat bialqahirati, manshurat majmae allughat
alearabiat bialqahirati, altabeat althaaniatu, tabeat 1972ma, aljuz'
(1).

» almawsueat alfighiat alkuaytiati, alsaadirat ean wizarat al'awqaf
walshuwuwn al'iislamiat bialkuayti, altabeat althaaniatu, tabeat
1437h/2016m, aljuz' (36).

5: algawanin:

* alqanun almadaniu almisrii ragm (131) lisanat 1948ma, manshur
bijaridat alwaqayie almisriati, aleadad (108 a mukarir), bitarikh
29/7/1948m.

* alqanun almadanii aleiraqii ragm (40) lisanat 1951ma, manshur
bijaridat alwaqayie aleiraqiati, aleadad (3015), watarikh 9/8/1951m.
* alganun almadaniu al'urduniyu ragam (43) lisanat 1976ma,
manshur  bialjaridat  alrasmiati, aleadad (2645), watarikh
1/8/1976m.
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* qanun almueamalat almadaniat al'iimaratii ragm (5) lisanat
1985ma, manshur bialjaridat alrasmiati, aleadad (158), bitarikh
29/12/1985m.

* alganun almadaniu alkuaytiu ragm (67) lisanat 1980ma, manshur
bijaridat alkuayti, aleadad (1335), watarikh 5/1/198 Im.

* alganun almadanii algatrii ragm (22) lisanat 2004ma, manshur
bialjaridat alrasmiati, aleadad (11), bitarikh 8/8/2004m.

* ganun almueamalat al'iilikturuniat alkuaytii ragm (20) lisanat
2014ma, manshur bijaridat alkuayti, aleadad (1172), watarikh
23/2/2014m.

* marsum biganun atihadiin ragm (46) lisanat 2021 bishan
almueamalat aliillikturuniat wakhadamat althigati, manshur
bialjaridat alrasmiati, aleadad (712) mulhaq (1), watarikh
26/9/2021m.
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