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Contract invalidity due to unfair imbalance

resulting of inequality

Fatma Galal Abdullah

Department of Civil law, Faculty of law, Ain Shams University, Egypt.
E-mail: Dr.Fatmagalal.law@law.asu.edu.eg

Abstract:

The wide discretionary power of the judge in the American system
enabled him to set a general rule, to invalidate and amend contracts
or clauses that severely prejudice the rights of one of the parties to
the extent that shocks the human conscience. Freedom of will when
accepting the unfair condition in most cases results from a state of
inequality between the two parties to the contract during the stage
prior to its conclusion.

And to achieve justice, the American judiciary expanded in the
concept of contracts of adhesion, which are all the model contracts
prepared in advance that the proposed contractor can only reject or
accept without discussion. Th judiciary nullified and amended the
clauses that lead to misleading the contracting parties with complex
calculations, or through defective wordings of the contract. Or
through the occasional reference to the texts of the law, which are
difficult for the ordinary contractor to understand.

On the contrary, there is no general rule in the Egyptian legal system
to protect the contracting parties from the unfair conditions included
in their contracts, because of the other contracting party’s
exploitation of a situation of weakness, which defected the will of
the aggrieved party during the pre-contracting stage. Rather, the
matter was limited to allowing the judge to intervene in Some cases
only, in which there is one of the cases of defects of the will.

perhaps the legislator left the protection of the weak contracting
party to the texts of the adhesion contract in its notion, but the
judicial applications narrowed, severely, and without justification
from the scope of the adhesion contracts. Accordingly, it was
necessary to try to find some solutions to expand the scope of
protection provided by law in case of exploiting the weakness of one
of the contracting parties by extremely inserting clauses in contracts.
Keywords: Excessive Imbalance, Lack Of Justice, Adhesion
Contract.
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(3) A report produced by United States Department of Justice, International Legal
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(4) Jacob D.Hyam, op.cit ., 1991, p.2.

(5) Except for some law branches such as the criminal law.

See in that, Allan Farnsworth, an introduction to the legal system of the United System
Oceana publications, Inc, 1963, pgs. 160-167 .

(6) Alan Reed, The Anglo-American Revolution in Tort Choice Of Law Principles,
Arizona Journal of International and Comparative Law, Vol. 18, No. 3, 2001, p.867.
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Legal System, CLARENDON PRESS, SECOND EDITION, 1990, p.140.
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(2) Lisa Legault, The Need for Autonomy, Springer International Publishing AG, 2016,
p- 1.

(3) Duncan Hall, Free will and autonomy: Working towards a metaphysically
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Greenwich publication, October 2018, p.8.
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(3) Ola Svensson, The Unconscionability Doctrine in US Contract Law, Master theses,
FACULTY OF LAW Lund University, Fall, 2010, p.3, 7.

(4) King v. Cohorn, 6 Yer. 75, 14 Tenn. 75 (1834(



(OYY) (@ xall Ga30EH B 51 B G939 oS sal| (gIIAN b 5 yLal) aclBlatl GRISH pdad (SIS et | 31l IO cal! 3 Slay
Earl of wgsaj|ﬂ\owlﬁw|aw|,\ﬁ‘,.L@,.Lo)»\:_aj\:.,cg‘,k.«j&
J_?JA.“J.cf.\.E.l’ﬁ ol ] s Azl m&;a,s,amm ol Chesterfield v Janssen
|.1.an1.«‘)>\_¢}¢#1‘}_?,4.?£‘9duscpuw..w;m;aébﬂa,cu,g

REFCN P S HRR P

il Dol cyong caiall b g B oy fraud Al oMol oSay 4l (2B, 3 LS
7253l gl U pan o ¢ S5 oy 5 20edl 1S o ¢l Wladl cilamand|
Alagdas Lo ol axyl

P23 ioo U o S o Bade ¢ 5 gone ¢ il Aoy 3 ol 2L OIS Lay
I s ¥ 5 anecessarily imbecile Llie ale Ul 5 Lasgzry 5,5 a0k ade o5 m L
Sy e 5 a9y ) o Al ) ol 05 4 a5 S dd dndall b g 2T S nens
A 5503 gy oo Miall o] il 05 Loy aed Lo 28 Lglaoms Lo il s g Lo gl 48 5 5 )
ST Ky Y sl 0 513506 5 o) g 5 o Ll 530 o Al 555 L) Lol 32 (oS
oA LU e oo 2SI Gl N e ol g ] BaSomad | ) o o) Lga 0
o8 L 2 I Yzl o g D5 ey el 5 0 B8 g o 8,8 e ) 050
Al U p Lo YU LeSonad | o, 5 25 o ol
z.gjﬁmwﬁ.\_,u;gwtﬂu‘dd&;ﬂw\_&}wsur_@mm&bm
O e T S ) al) b il o ol oS> S5, Fle, B f il e
phiseial ey 01831531 e o S A LY ey ¥ (s (5 el g ) ol
U g Lozl Jinll Cinnl D (g el | Jity O iS5 o il il o) g el
.M\J@|%ﬁu@,u~Qx4s|sbg¢Us.w&
‘“53J.Bd‘sﬁjv_i’d‘L@}&,ﬁiﬁ\j&)ﬁ|rtﬁ>ﬁﬁ|yw|d&djﬁ:‘?Jl.'?.“j
S I el @l LS o doms ) AR ) b g 13 0 3 el Al ) 15 Lo Al s
555 I UL 5 Al JUasY S il o 0S5 5 o aSTly el 1n Lgdinn] & gloes



ovY DL AYYY wgilS] Hlial @ (99 g aunlil) all ® GigdaN g Agddd! &g | Ape
s g5 AaAl o g S ) oo b gl g o (S i) oS 2 sl
.M‘ﬁbﬁbﬁ@&;ﬁj&ﬁﬁ%|
O.a\"Y—Y'é:\.oJ‘éb‘Jﬁa wﬂMwHM@‘pﬁ;w‘fK"&MJﬁy‘J‘bj
L 3ld) s sld | sl e Be dns g V461 plo > d 15 lowdll 0 56
Z&Lodbbbﬂp ua;ﬁ(‘)\‘\ovcl&@w|
Sl by b Jgdnn b LS il s g e s (of 0 A6 56 WS eS| i 13"
b il sleal dn diall e 5 L s L) ) gom o el B b 5 of eonadd ) goed
oo J pins b a6 s o s 0 T = s s plotail ol (Ul — J ginad |
(')".ZJ‘}EMJ..’QM
LIS 83 ,¥1 O g SV o Bl g Bl 15 e ¥ oS- o sl J L
.8 ghmadI e by (oS Jouad dale 3o lt) U5 1y Yl ki o ¢ pmad il 5l ol S
ool 0 S e S oY1 0 S B om0 st b A ghnasdl s o5 gl A3
A g Ay A ;@j.aJ| (sLo:_a\HO-o.u“}&qucommercial uniform code 4> 4!

AN - s

(1) Ola Svensson, The Unconscionability Doctrine in US Contract Law, Master theses,
FACULTY OF LAW Lund University, Fall, 2010, p.9.

(2) § 2-302. Unconscionable contract or Clause.

Primary tabs " If the court as a matter of law finds the contractor any clause of the
contract to have been unconscionable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder of the contract without the
unconscionable clause, or it may so limit the application of any unconscionable clause

as to avoid any unconscionable result".

(3) Wille v. Southwestern Bell Tel. Co., 219 Kan. 755, 758 (Kan. 1976).
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(1) § 2-302. Unconscionable contract or Clause.

Primary tabs " If the court as a matter of law finds the contractor any clause of the
contract to have been unconscionable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder of the contract without the
unconscionable clause, or it may so limit the application of any unconscionable clause

as to avoid any unconscionable result".

(2) Ola Svensson, The Unconscionability Doctrine in US Contract Law, Master theses,
FACULTY OF LAW Lund University, Fall, 2010, p.10
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(1) The American Law Institute (ALI): is a research and advocacy group of judges,
lawyers, and legal scholars established in 1923 to promote the clarification and
simplification of United States common law, it is a non-binding source of law in the

American system.

https://en.wikipedia.org/wiki/American Law_Institute.Y«Y+«—\+-v & ke YIS
(2) Earl of Chesterfield v Janssen, 1751 28 Eng Rep 82, 100.

(3) Hume v. United States,132 U.S. 406 (1889.(

(4) Wille v. Southwestern Bell Tel. Co., 219 Kan. 755, 758 (Kan. 1976.)
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FACULTY OF LAW Lund University, Fall, 2010, p.3.
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simplification of United States common law, it is a non-binding source of law in the

American system.
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Consumer, Electronic Journal, November 2007, p. 2.
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(1) Friedrich Kessler, Contracts of Adhesion--Some thoughts about Freedom
of Contract, Columbia Law Review, 1943, p.629 — 631.
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